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ABATEMENT. 

If the executors of the plaintiff (dying during the pendency of his suit) 
will not apply within two terms after his death, computing from the 
day of his death, and not from a suggestion entered by the defendant, 
the cause will abate, and the defendants be discharged from further 
attendance; but if after this the executors apply to be made parties 
by a sci. fa. or notice served on the defendants, and they do not oppose 
it, and the plaintiffs be made parties by order of the court, it will be 
too late afterwards to move for an abatement, but the cause shall be 
tried. Anonymous, 66. 

See Actions, 5, 7. 


ACTS OF ASSEMBLY. 

1. If a latter statute be inconsistent with a former one, it repeals the 
former ; if it be reconcilable with the former, but legislates upon the 
same subjects as the former does, and repeals all other laws within 
its purview, the former is repealed. Ogden v. Witherspoon, 227. 


2. The Legislature by an act passed in 1799, declared that a law passed in 
1715 has continued and shall continue in force; it was a question, at 
the time of the passage of the act of 1779, whether the act of 1715 was 
not repealed by a law passed in 1789: Held, that the determination of 
this question belonged to the judiciary and not to the Legislature; and 
that, therefore, the act of 1799, so far as it regards this question, 
contravenes the 4th section of the Bill of Rights, and is void. Jd. 


ACTIONS. 
1. An action at law will lie for a legacy, if there be an express promise by 
the executor or administrator to pay it, and he either has assets or 
promises in consideration of forbearance. McNeil v. Quince, 153. 


2. One surety cannot bring an action at law against his cosurety for 
contribution. Robinson v. Kenon, 182. 


8. An action upon the case for seducing away the plaintiff’s slave from his 
service will lie against executors for the same reason that trover and 
conversion will. Cutlar v. Hay, 182. 

4. If one induce a slave, who is a ferryman, to take in such a load as is 
obviously and plainly too heavy for the boat, whereby the slave is 
drowned, the owner shall have case against such person and his 
‘executors. Spivey v. Farmer, 339. 

5. An action on the case against the sheriff for misconduct in his office 
will not survive against his executors. Rhodes v. Gregory, 351. 

6. An action of debt will lie upon an instrument without seal, given for 
the security of money. Harwood v. Crowell, 396. 
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ADMINISTRATORS AND EXECUTORS. 


1. 


to 


10. 


11, 


An executor or administrator, as such, can no otherwise become en- 
titled to the goods of his testator or intestate than by paying their 
value to creditors. He cannot purchase at his own sale. Boatwell v. 
Reynell, 1. 


. Under the plea of plene administravit the defendant begins by showing 


an administration of something, which if he does, then the plaintiff 
must prove, by the inventory or otherwise, assets to a greater amount 
than is proven to be administered. Anonymous, 14. 


. Defendants were sued as executors, and pleaded non assumpsit and 


plene administravit. The jury found a verdict for the plaintiff on 
the first plea, but did not respond at all to the second; and upon a 
sci. fa. to charge the executors de bonis propriis, they were permitted 
ex necessitate to plead plene administravit, but the Court said the 
plea must relate to the teste of the first process, and that they would 
not have been entitled to such plea now, had they not pleaded it to 
the first action. Emmett v. Stedman, 15. 


. Whether an administrator de bonis non may sue upon a bond, taken by 


a former administrator upon the sale of his intestate’s goods, in the 
name of himself as administrator, quere. Haywoop and WILLIAMS, 
JJ., differing upon the questions. Anonymous, 18. 


. Equity will restrain by injunction, at the instance of an administrator, 


a former administrator who had never given bond and security, from 

receiving any more of the bond debts of the intestate; and under 

certain circumstances will order a sequestration of the effects of the 

intestate in the hands of the former administrator. Anderson 
99 


v,. ———, 22. 

A bond taken by an administrator is assets, part of the estate, and 
belongs to the administrator de bonis non, and not to the personal 
representative of the first administrator. Cutlar v. Quince, 60. 


. An executor or administrator cannot purchase at his own sale. The 


rule is the same with regard to a sheriff, who cannot purchase at a 
sale made by himself. Corbin v. Waller, 108. 


. Where an executor fails to plead any plea showing a want of assets, 


and judgment is taken against him, a fi. fa. must issue de bonis non 
testatoris, and be returned “nulla bona,” before a special fi. fa. should 
issue. Burnside v. Green, 112. 


. If an executor or administrater plead plene administravit, and it be 


found against him, upon which a fi. fa. de bonis testatoris issues and 
is returned nulla bona, a special fi. fa. may issue de bonis testatoris 
si, et si non, de bonis propriis. Alston v. Harris, 125. 

Where an administrator was sued to the same term on a simple con- 
tract, and on a debt due by specialty, and to the simple contract 
pleaded plene administravit and afterwards confessed judgment to 
the specialty creditor, he was permitted at a subsequent term to add, 
in the suit on simple contract, a plea of judgments confessed and no 
assets ultra. Woolford v. Simpson, 132. 


Several of these suits were on the docket; and after judgmient had 
been obtained in two of them, the executors, saying these judgments 
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ADMINISTRATORS AND EXHXCUTORS—Oontinued, 


12. 


13. 


14. 
15. 


16. 


18. 


19. 


21. 


24. 


would exhaust all their assets, moved for leave to plead them for 
the protection of the assets they had in the next suits. Ha, J., 
took time till next day to consider, and then refused the motion. 
Cutlar v. Spillar, 155. 


An administrator, on the plea of plene administravit, is bound to 
prove payment of the debts, but not that they were due. Brown v. 
Lone, 159. 


Notice of a bond, before letters of administration taken out, is suf- 
ficient to prevent the payment of simple contract debts. Notice need 
not be by suit. Jb. 


An ex parte proving of a debt before a magistrate is of no avail. Ib. 


If an executor de son tort-sell the property and pay the debts, the 
rightful executor cannot disturb the purchaser; but if he dispose of 
the property, not to pay debts, it would seem that he transfers noth- 
ing by his sale. Hostler v. Scull, 179. 


Letters of administration on the estate of the rightful owner of a 
slave, in possession of the defendant, taken out after the defendant 
acquired possession, when defendant was sued by a stranger, from 
whose possession he took him, will not defeat the action, though it 
will diminish the damages. Ib. 


. When the minutes of a court do not state an administration to have 


been granted at a certain term, né respect shall be paid to the 
certificate of the clerk that an administration was granted at that 
term. Jb. 

Parol evidence shall not be given to show that administration was 
granted at a particular term, when the record of that term appears 
perfect on its face. Ib. 

If the administrator purchase at the sale of the intestate for the 
widow, he shall deduct the amount from her distributive share, 
although she has transferred half to a third person before the sale. 
Davis v. Duke, 224. 


. On the plea of plene administravit, the administrator need not produce 


the subscribing witness to a note or bond given to him by the in- 
testate, but may prove it by other means. Woolford v. Wright, 230. 

An administrator may be permitted to amend by adding a plea, where 
judgments have been obtained to the amount of the assets in his 
hands since he first pleaded. Teasdale v. Jordan, 281. 


. If property of a deceased person be sold by order of court and by a 


public officer, as the sheriff, the executor may purchase it for less 
than its value, if he can; but if not sold by order of court and by 
the sheriff, the executor, if a purchaser, shall answer for the real 
value. Tomlinson v. Detestatius, 284. 


. An executor is not entitled to a lapsed legacy nor a surplus undisposed 


of. Hill v. Hill, 298. 


A judgment in Virginia against defendant as executor, to be levied 
de bonis testatoris, is proof of assets; and in debt on such judgment 
here, the judgment shall be de bonis propriis. —————— v. Person, 301. 
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ADMINISTRATORS AND EXECUTORS—Continued. 

25. An action of debt suggesting a devastavit will lie against an executor 
upon a decree in the court of chancery in Virginia, to be levied de 
bonis testatoris, et si non de bonis propriis of the executor. Penning- 
ton v. Hayes, 330. 

26. After a finding or confession of assets, and a judgment to be levied 
de bonis testatoris, and a return of nulla bona, a sci. fa. to the execu- 
tor or administrator to subject him de bonis propriis is the proper 
course. Teasdale v. Branton, 377. 


27. If an administrator defendant plead judgment and no assets ultra, 
replication thereto may be either nul tiel record, or assets ultra, or 
per fraudem, or any other fact properly triable by a jury. Teasdale 
v. Branton, 377. 

28. If the plea of plene administravit be found for the executor and a 
sci. fa. issues to the heirs, the executor is continued in court until 
the heirs come in to make up an issue. Alston v. Sumner, 404. 


29. An executor is not compelled to try an issue at the same term at which 
it is made up. Jb. 


See Limitations, Statutes of 


ADMIRALTY COURT. 

1. An appeal from an inferior court of admiralty takes the cause from 
that court, and it can no longer act in such cause; but it still retains 
power to take care of the goods seized, which are the subject of the 
suit, and to that end may order a sale of such as are likely to perish. 
Jones v. Walker, 291. 

2. Where the records of a court of admiralty appear to have been loosely 
and carelessly kept on slips of paper, depositions may be read to 
prove that an order for the sale of property was made in a cause. Jb. 

3. All persons are bound by a decree in admiralty on the point then in 
controversy. Jb. 

4. But those persons who became interested by a purchase, under orders 


and proceedings of the court of admiralty, are not bound by a decree, 
as to the right of property between the libellants and claimants. Jb. 


ADVANCEMENT. 
An advancement will be valued according to its worth at the time of the 
advancement. King v. Worseley, 366. 


AGENT AND PRINCIPAL. 


A letter of attorney given to one, not an attorney at law, for the purpose 
of causing an arrest, should be under seal. Fitspatrick v. Neal, 8. 


ALIEN. 

1. Where an alien purchases lands in fee, those lands vest in him, and 
the State is entitled to have them divested out of him, if it think 
proper to exert its right, by causing an office to be taken finding his 
right; but until such office be found, the title continues in him. 
Blount v. Hornibdlea, 36. 
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ALIEN—Continued. 

2. A devise of lands to an alien is void. These lands could not have 
been confiscated as belonging by devise to the alien; the devisor died 
without heir; the devise operated nothing; the lands therefore 
escheated, and the trustees of the University are entitled to recover. 
University v. —————,, 104; Gilmore v. Kay, 108. 


3. British subjects, resident out of this country, became aliens by the 
Declaration of Independence. Stringer v. Phillis, 158. 


AMENDMENT. 
1. A writ cannot be amended so as to convert a civil into a penal action. 
Walton v. Kirby, 174. 


2. If a suggestion of death be made, and not entered by the clerk, and a 
supersedeas be obtained and a writ of error moved for, an amend- 
ment may be permitted in the suggestion of the death, nunc pro tune, 
to avoid the error; but it must be on payment of the costs of the 
supersedeas and writ of error. Pannell v. McCrawley, 177. 


3. It is not of course, after a cause is continued, to move to amend the 
pleadings. The Court will require an affidavit or some evidence to 
show the necessity and propriety of the amendment. Blount v. 
Shepard, 230. 


APPEALS. 

1. Under the act of 1785 (see 1 Rev. Stat., ch. 4, see. 10) judgment,may 
be entered up instanter against the sureties to an appeal bond, upon 
an appeal from the county to the Superior Court. Kinchen v. 
Brickell, 49. 

2. An appeal will lie for the State when the defendant is acquitted on 
an indictment in the county court, as well as for the defendant, upon 
conviction. S. v. Haddock, 162. 


8. If the county court arrests judgment on an indictment, an appeal lies 
as well as a writ of error. Jb. 


4. One surety to an appeal bond from the county to the Superior Court 
is sufficient, if such surety be good; at all events, it seems that the 
Superior Court may in its discretion take a new bond with two 
sureties. Fleming v. Williams, 400. 


ARBITRATION AND AWARD. 

1. There are two modes of excepting to an award: one for what appears 
on the face of the award itself, as that it does not come up to the 
requisites of the law for constituting a good award; the second for 
matter extraneous, as misbehavior in the arbitrators. Blackledge v. 
Simpson, 30. : 

2. Arbitrators must pass on all that was particularly referred to them; 
but their award need not specify each particular; it is sufficient 
if the general result shows that every matter referred must have 
been considered and decided. Jb. 

3. An award must be mutual; the meaning of which is that the award 
must not leave him, who is to pay, liable to be sued for the same 
cause for which he is awarded to pay. Ib. 
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ARBITRATION AND AWARD—Continued. 

4. Where in an arbitration bond it was stipulated that the award should 
be made before the 29th of April, and there was an endorsement on 
the bond that the award should be binding if made before the 7th 
of May: Held, that it should have been averred that the endorse- 
ment was made before the bond was delivered; otherwise, it cannot 
be taken to be a part of the bond. Bryant v. Stewart, 99. 


ATTACHMENT. 
1. The bankrupt law in Scotland cannot affect any goods, estate, or debts 
due to the bankrupt here; and therefore they may be attached here 
by a creditor under our attachment laws. McNeil v. Colquhoon, 24. 


2. A garnishee may, after judgment against the principal, be examined 
on points left unfinished on his first examination. Mallett v. Lon- 
don, 158. : 

8. The attachment is to compel appearance if the bonds are specified; 
then no other bonds shall be given in evidence; but if not specified, 
the declaration may be of bonds within the amount laid in the 
attachment, and they may be given in evidence. Hawks v. Fabre, 159. 


4. Money in the hands of a sheriff or clerk cannot be attached. Alston 
wv. Clay, 171. 

5. An administrator is not liable to answer, as garnishee, whether his 
intestate was not indebted to the defendant in the attachment. 
Welsh v. Gurley, 334. 

6. A garnishee cannot be asked whether he does not owe as administra- 
tor, but he may be whether he does not owe as heir or devisee. Gee 
v. Warwick, 358. 

7. A garnishee cannot be asked whether he has paid a bond, which the 
defendant in the attachment held, and which was more than twenty 
years old. Gee v. Warwick, 358. 


8. A garnishee cannot be asked whether he has paid a bond more than 
twenty years old; but if he does not say in his garnishment that he 
has paid it, it is a circumstance to be considered in deciding whether 
the presumption is rebutted. Gee v. Cumming, 398. 


AUCTION SALES. 

1. Where the terms of an auction sale are that bond and security shall 
be given, a person who, upon bidding and having property knocked 
down to him, fails to comply with the terms by giving bond and 
security, is liable for the difference between the sum bid by himself 
and a less sum bid by another on a resale of the property. Christmas 
v. Jenkins, 395. 

2. When the terms of an auction are advertised or otherwise published, 
every one who becomes a bidder is presumed to be acquainted with 
the terms, and to undertake that he will comply with them. Ib. 


BAIL. 

1. It is not necessary in a sci. fa. against bail to set forth that a ca. sa. 
issued against the original defendant. If the bail wish to avail 
themselves of the want of a ca sa. they must do it by plea. Langdon 
wv. Troy, 15. 
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BAIL—Continued. 
2. A paper purporting to be a bail bond and having all the forms of one, 
except a seal, will not, on the plea of nul tiel record, support a sci. fa. 
calling on those who signed it to answer as bail. Walker v. Lewis, 16. 


8. When bail to a sci. fa. pleads nul tiel record, the plea refers to the 
record of the judgment, and if that agrees with the record set forth 
in the sci. fa., though not with that recited in the ca. sa., it is suf- 
ficient. Handy v. Richardson, 138. 


4. The insufficiency of the jail forms no excuse for not taking bail. Jb. 


5. The bail cannot take advantage of the fact that the judgment against 
their principal has lain dormant more than a year and a day before 
sci. fa. against them. Ib. 


6. Bail must be proceeded against by sci. fa. and not by action of debt. 
Hunter v. Hill, 223. 


7. In a sci. fa. to subject bail, interest is not allowed on the judgment 
against the principal. Anonymous, 378. 


BANKRUPT. 

1. The commission and assignment of a bankrupt’s estate is proof of the 
trading, bankruptcy, the time thereof, and the appointment of the 
plaintiffs as assignees, as against a debtor of the bankrupt. Barclay 
v. Carson, 243. 


2. Where two partners became bankrupt, and a suit was brought by the 
assignees of one of them against his debtor, it was held that a 
creditor of the firm was competent to prove the debt due to the one 
whose assignees brought the suit, upon its being shown that his 
separate estate was not sufficient to pay his separate creditors. Jb. 


3. A partner, who is a bankrupt, is competent to prove that a debt sued 
for by the assignees of his copartner, also a bankrupt, is due to such 
copartner. Jb. 


4. A demand by one who was a surety before the bankruptcy, but paid 
the debt afterwards, or by one who became a creditor by the delivery 
of goods to the bankrupt after the act of bankruptcy, cannot be set 
off against the assignees. Jb. 


5. A bankrupt who endorsed a note -before his bankruptcy, and who has 
obtained his certificate, is a good witness for the endorsee. Murray 
v. Marsh, 290. 


6. A record of the proceedings against a bankrupt, attested by the clerk 
of the district court, is good evidence; the act of Congress not re- 
quiring the certificate of the presiding judge in the case of records 
from United States courts. Jb. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. The endorsee of a bill of exchange undertakes to present the bill in 
a reasonable time, first for acceptance, then for payment, and, in 
case of nonacceptance or nonpayment, to give notice thereof within 
a reasonable time to the endorser. The endorsee can never support 
an action unless he performs all parts of this undertaking; he must 
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bo 


on 


10. 


prove the giving of notice, or, in case of the nonacceptance of a bill, 
prove that there were no effects of the drawers in the drawee’s hands; 
that is, if he means to resort to the drawer. But this proof in excuse 
of not giving notice can only apply to the case of a bill of exchange 
not accepted; it does not apply to a bill of exchange accepted, nor 
to a promissory note. If the maker of a promissory note be insolvent, 
the endorsee must still give notice to the endorser. Pons v. Kelly, 45. 


. As to what shall be deemed sufficient notice, the endorser must have 


notice from the endorsee that he cannot obtain payment, and that he 
looks to the endorser for payment. Jb. 


. The party shall give notice as soon as he conveniently may, all cir- 


cumstances considered; but the Court will say what time is reason- 
able. Jb. 


. If an endorsee keep the paper so long in his hands as to make it his 


own, ex necessitate it must be a discharge of the precedent debt, 
though not so originally. Jb. 


. Where an agent who took a note for his principal did not at the time 


of the execution subscribe his name as a witness, but did so on a 
subsequent day at the request of his principal, it was held to be a 
material alteration of the note. Allen v. Jordan, 132. 


. A note for money dischargeable, however, in specific articles, is not 


negotiable. Thompson v. Gaylard, 150. 


. Where a note promises to pay money dischargeable in specific articles 


of several kinds, a tender of all the different kinds of articles must 
be proved, not of some only sufficient in value to discharge the 
debt. Jb. 


. An endorsement stating that the endorser will be liable in case the 


maker proves insolvent will not make liable upon proof that the 
maker has gone to prison and given security for the bounds. Camp- 
bell v. Leach, 233. 


. What shall be deemed reasonable notice to the endorser of a note of 


nonpayment by the maker must depend on the local situation and the 
respective occupations and pursuits of the parties. But it seems that 
where the parties live in the.same town from the 10th of November to 
the 26th of January following is too great a delay in giving notice 
to the endorser of nonpayment. London v. Howard, 332. 


Where A. purchased of B. a draft drawn by C. (who was B.’s debtor), 
on New York, and B. being about to leave town, A. asked him, “How 
shall I get your endorsement?” to which B. replied, “I will leave an 
order which will secure you,” it was held that this amounted to a 
contract by B. to indemnify A., should the bill not be accepted. 
Wilkins v. McKinsie, 333. 


BONDS. 


1. 


If a bond be delivered, and afterwards the obligor take it, make an 
endorsement upon it and hand it back to the obligee, the endorsement 
will be binding as a part of the bond. Bryer v. Stewart, 111. 
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BONDS—Continued. 
2. The assignment of a bond, not negotiable in law, vests the property 
in the assignee, and a court of law will take notice of him as owner. 
Long v. Baker, 128. > 


3. The heir is liable in an action of debt on the bond of the ancestor, 
wherein the heir is named, notwithstanding there may be personal 
estate in the hands of the executors. Jb. 


4. A bond made before the act of 1786, ch. 4 (Rev. Stat., ch. 13, sec. 3), 
is not negotiable by that act. ————— v. Wright, 150. 


5. Covenant will lie on the conditions of a bond with a penalty. Jasper 
v. Tooley, 339. 


6. In the case of a bond for money, to be discharged in tobacco, the 
tobacco shall be estimated at its worth when it becomes deliverable. 
This is the general rule, and payments in tobacco should be estimated 
accordingly ; but if the custom of merchants be different, it will con- 
trol the general rule, and custom shall prevail. Littlejohn v. Gil- 
christ, 393. 


7. Evidence cannot be given to prove that the son of one of the obligors 
was in duress, and that she executed the deed to procure his enlarge- 
ment, and that the other obligor executed as her surety, for the 
duress of the son, who is a stranger to him, shall not render his deed 
invalid. Simms v. Barefoot, 402. 


BOUNDARY. 
1. The expression “thence to a corner,” etc., in describing the boundary of 
a tract of land, means a direct line from the former to a latter point, 
and net the courses of a former deed, where it is not referred to. 
Bryant v. Vinson, 3. 


2. The natural boundary described in a deed for land is to be followed, 
if it ean be ascertained; but if the jury doubt which is the natural 
boundary, and are satisfied from the evidence that the artificial 
boundary was considered by the proprietor as the true one, they may 
establish it by their verdict. Sasser v. Alford, 148. 


3. Where there is a natural boundary it must be followed; and if the 
next course will lead to a point whereby the land will not be included, 
but calls for a natural boundary, the course is to be disregarded, and 
the nearest course to the natural boundary must be taken. Swain 
v. Bell, 179. 


4. Where a course and distance is called for, and also a line of another 
tract, the distance is to be disregarded, if the line called for can be 
found ; otherwise if such line cannot be found. Smith v. Murphey, 183. 


5. If a deed calls for 80 poles and a certain tree as a corner, and such 
tree be at the distance of 160 poles, that shall be the corner, notwith- 
standing proof that the surveyor, after making the corner, cut off 80 
poles to get the exact quantity. Johnston v. House, 301. 


6. Where a grant calls for a certain course and distance to A. B.’s line, 
thence a certain course and distance along his line, the second line 
is along the line of A. B., and not the course and distance called for. 

—-— v. Heritage, 327. 
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BOUNDARY—Continued. 
7. Any mistake or wrong description of the land in the plat or patent 
may be rectified by parol testimony, and the true location of the land 
be proved by testimony dehors the patent. Loften v. Heath, 347. 


8. A line described in a deed or patent may be departed from in order 
to follow a marked line which the jury believe to be the true one. 
Blount v. Benbury, 353. 


9. Where a line called for is “thence 50 degrees east down the creek,” 
the creek is the beginning. Smith v. Auldridge, 382. 


CARRIER. 
If a man’s slave usually acts for him as a ferryman, the master is con- 
sidered as a common carrier. Spivey v. Farmer, 339. 


CERTIORARI, 
1. Notice must be given of a certiorari within two terms after the judg- 
ment which is the foundation of the certiorari. Williams v. Gor- 
mon, 155. 


2. Where the jurisdiction of the Superior Court is not taken away by 
express words, and no appeal is given expressly by law, a certiorari 
is the proper remedy. Reardon v. Guy, 245. 


3. If a certiorari be obtained on an affidavit stating the grounds of moving 
for a new trial, which is not contradicted by counter-affidavits, there 
shall be a new trial. Jb. 


COLOR OF TITLE. 
The deed of a wife and her husband, to which she has not been privily 
examined, is color of title. Pearse v. Owens, 234. 


CONTRACT. 
1. Contracts in depreciated currency should be scaled according to the 
rate existing at the time the contract was made. Hamilton v. Per- 
son, 236. 
2. It seems that the jury, and not the court, shall apply the scale of 
depreciation. Hamilton v. Bullock, 240. 


COSTS. 
1. The clerk and master is entitled to charge for each amount, expressed 
in figures, only as for one word, as, for instance, £1 10s. 11d. shall 
be charged for as one word. Collins v. Dickinson, 2. 


2. A copy-sheet consists of ninety words. Jb. 


3. Under the act of 1787 (1 Rev. Stat., ch. 31, sec. 4) a plaintiff executor 
is bound to give security for costs. Muir v. Mallett, 137. 


4. On the abatement of a suit by the death of the plaintiff, his represen- 
tatives are liable for his costs; but no execution should issue for 
them until a sci. fa. has issued to the representatives. Simmons v. 


Radcliff, 341. 
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DAMAGES. 

1. A. sold to B. a negro, and agreed that if B. would defend a suit 
brought against him for the negro, he (A.) would make good the 
damages sustained. Upon the negro’s being recovered from B., é# 
was held that he was entitled to recover from A. in damages the 
value of the negro at the time of the recovery, and not the present 
value. Saunders v. Hamilton, 282. 


2. Per Curtam: If the sheriff or marshal seizes property in execution, 
and neglects to sell it, and is sued for his neglect, the plaintiff shall 
recover damages to the amount of what the property would have 
produced had he sold it. Dunlap v. West, 346. 


DEEDS. 

1. A convenant to pay money cannot be implied from a deed acknowledg- 
ing that the defendant owed a debt and conveying lands to his 
creditor, who is authorized to sell for his satisfaction. _————— v. 
May, 127. 


2. If a vendor, who has been long out of possession, make a conveyance 
on the land, it is not a conveyance of a right of entry. Anonymous, 
134. 


3. The date of a deed is not of its essence, and a party thereto is not 
estopped to prove that it was delivered at another time than that of 
the date. Cutlar v. Cutlar, 154. 


4. If one encouraged the making a deed by a third person, he is bound 
by it, though it should convey the reversion in a slave to which he 
was entitled. Hay v. Spillar, 155. 


5. Where a grantor, after signing a deed, left it on the table, where it 
remained all night, and the next morning took it up and put it away, 
it was held that this was not a delivery. Ward v. Ward, 226. 


6. Uncertainty in a deed will invalidate it, but it must be such an un- 
certainty as makes it impossible to tell what estate is granted or who 
is first to take. Pearse v. Owens, 234. 


7. The assent of a grantee is to be presumed to a deed in his favor. Jb. 


8. If the practice of A. was to sell lands and deliver a deed, and then 
take back the same before registration, and keep it until the purchase 
money was paid, and if the deed of A. be lately delivered to a pur- 
chaser, parol evidence of the practice of A. shall be received to show 
that the deed in question was so delivered. Clark v. Arnold, 287. 


9. A delivery of the deed to a purchaser and taking it back by the vendor 
before registration, to secure the payment of the purchase money, will 
pass the title to the vendee, if the deed be afterwards registered. Ib. 

10. Registration of a deed has relation back to the time of its delivery. Jd. 


11. A conveyance by the trustees of the University is not valid if a third 
person be in possession claiming adversely. The State may possibly 
convey in such case, because she is in possession without entry; but 
her grantees are not entitled to the same privileges. Jd. 
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DEEDS—Continued. 

12. If a bond or note be given for the purchase of a tract of land, for 
which the purchaser takes a deed and has it recorded, a subsequent 
delivery of the deed back to the vendor will not restore the title and 
will not amount to a payment or satisfaction of the bond er note. 
Churchill v. Speight, 338. 

DESCENT. 

A son inherited lands from his father, and died under age without child, 
brother or sister, but leaving a mother, and a paternal aunt of the 
half-blood: it was held that under the act of 1784 (Rev. Code, ch. 
204 and 225) the estate descended to the paternal aunt of the half- 
blood, and did not vest in the mother. Siwann v. Mercer, 115. 


DETINUE. 
1. A demand is not necessary to precede the action of detinue, in order 
to support it. Anonymous, 136; Sheppard v. Edwards, 186. 


2. To support detinue, the plaintiff must have the right of possession at 
the time of the trial as well as at the time of the action brought. 
Sheppard v. Edwards, 186. 


3. A recovery in trespass is not a bar in detinue, unless the damages in 
trespass were given for the property, and that is to be left to the 
jury upon the evidence. Belch v. Holloman, 328. 


DEVISE. 

1. Devise as follows: “I give to D. J., his male heirs and assigns forever, 
and, for want of such, to the male heirs of 8S. J., the lands,” ete. 
D. J. had daughters at the date of the will, but never had a son. 
D. J. took an estate in tail male, which by the act of 1784 (1 Rev. 
Stat., ch. 43, sec. 1), for docketing entails, was converted into a 
fee, and descended on his death to his heirs generally. Jeffries v. 
Hunt, 130. 


2. Where a testator, after giving a life estate in his plantation to his 
wife, devised as follows: “I give to my oldest sons, R. and D., my 
plantation, etc., 320 acres on the river to R., and 320 acres to D., and 
they to put to school my two youngest sons, and to school them at 
their charge’: it was held that the charge being such that the devisees 
would sustain a loss by paying it, supposing them to have only a 
life estate, they should therefore take a fee; particularly as the 
testator by giving his wife an estate for life showed that he knew 
how to limit a life estate when he intended it. Evans v. James, 152. 


3. If there be a devise of lands to A. for life, and after his death to John, 
son of A., and his heirs forever, and if no heir, then over, the limita- 
tion over is too remote, and void. Bryant v. Deberry, 356. 


DOWER. 
1. To a petition for dower the defendant is not obliged to answer on 
oath, but should plead his defense. Whitehead v. Clinch, 3. 


2. A widow cannot enter upon and occupy what part of her husband's 
lands she pleases, without an assignment of dower. Williamson v. 
Coz, 4. 
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DOWER—Continued. 

3. If a jury, in laying off dower, give the widow too much, the heirs may 
show this to the Court by affidavit; and the Court, upon a rule made 
for that purpose, will inquire into and set aside the verdict, if justice 
require it. If too little bé assigned, the widow may show it by 
affidavit, and the same course will be pursued. Counter-affidavits 
may be filed by either party. Hagles v. Eagles, 181. 


EJECTMENT. 
1. Where, upon a contract for the purchase of land, the purchaser takes 
possession before he obtains his deed, this possession shall not be 
considered adverse to the owner. Young v. Irwin, 9. 


2. A plaintiff in ejectment need not have been in actual possession seven 
years before action brought. If he has a title by grant or deed, he 
has a constructive possession by operation of law, which preserves 
his right of entry until it be destroyed by actual adverse possession, 
continued for seven years together, under color of title. Jb. 


3. In ejectment, on a disclaimer, the lessor of the plaintiff may take out 
execution for the part disclaimed. Squires v. Riggs, 150. 


al 


If ejectment be brought for a moiety, a third may be recovered. Ib. 


1] 


. If ejectment be brought for a certain fraction of a tract of land, a 
lesser fraction may be recovered. Bowden v. Evans, 222. 


6. An entry to divest an estate claimed by another must be on the lands 
claimed by him; and if there be several possessors on patented land, 
the entry must be on each part possessed. Pender v. Jones, 284. 


EQUITY. 

1. An answer may be taken out of the State, under a commission, before 
any person authorized by law to administer an oath at the place 
where taken, and will be received, though the commission was issued 
in blank and afterwards filled up by the defendant with the name of 
the commissioner. Irving v. Irving, 1. 


* 


2. Whether equity will relieve where a man has rented premises and 
given his bond for the rent, and the premises are burnt before the 
term has expired, quere. Cutlar v. Potts, 60. 


. On the trial of an issue in equity, the defendant's answer may be read 
as evidence for him, though it is not conclusive, and the jury may 
give to it only the credit it deserves. Per Moore, J., against the 
opinion of Haywoop, J. Scott v. McDonald, 98. 


4. Time will be given to file exceptions to the master’s report at any 
time during the term, when the report comes in during the term; 
and this extends to the last day of the term, though the court should 
rise sooner. The Court, upon a proper application, will enlarge the 
time for filing exceptions, even beyond the term. Nash v. Taylor, 125. 


u 


5. If the defendant prays time to answer, and afterwards, within the 
time, he answers, denying combination, and demurs for the residue, 
that is sufficient compliance with the order. Littlejohn v. Burton, 127. 
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EQUITY—Continued. 
6. Where the answer to an injunction bill was not entirely satisfactory, 


10. 


11, 


11%. 


13. 


14. 


15. 


the Court permitted affidavits to be filed by the complainant in sup- 
port of his bill, and thereupon. continued the injunction. Benton v. 
Gibson, 136. 


. Jurisdiction cannot be given to a court of equity by the admission of 


the parties, when it has not jurisdiction of the subject-matter with- 
out such admission. Hart v. Mallett, 136. 


. A bill may be dismissed on the hearing for want of equity, though no 


demurrer has been filed. Jb. 


. The Court, before and instead of pronouncing a judgment on a de- 


murrer to a bill, may give leave to the party complaining to amend 
his bill and to state that matter without which the demurrer would 
be allowed. Van Norden v. Primm, 149. 


An injunction bill cannot be dissolved but upon the answer of the 
defendant himself. Thompson v. Allen, 150. 


Bill to perpetuate testimony against several persons who had pos- 
session of land which plaintiff claimed under an old grant; also 
amended bill charging that they had destroyed line trees; demurrer 
to first bill; some of the defendants had been dead more than two 
terms, and it was now moved to continue the suit, on cause shown 
by affidavit, to enable plaintiff to file bills of revivor; motion granted, 
without payment of costs, though it was objected (1) that the suit 
had. been discontinued as to the deceased defendants by the lapse 
of two terms; (2) that the testimony might be perpetuated as to 
those now in court, and a decree made against them which would 
affect them only, and the others might still be proceeded against by 
bill of revivor. Smith v. Ballard, 156. 


A demurrer, according to the practice in our courts of equity, need 
not be set down to be argued. Ib. 


. This was a bill in equity against the administrators of Gilchrist, and 


the administrators of Toole, who were sureties of McKie for the costs. 
Jones’s death was suggested. It was insisted by Haywood that they 
should not proceed till the administrator of Jones, the other surety, 
should be brought in. Hatz, J.: They may proceed against one 
alone. Anonymous, 157. 


A supplemental bill may be filed, upon good cause shown, after a 
decree reserving some matter for further consideration. Campbell 
v. Harlston, 157. 


Demurrer to this bill because the plaintiff had not set forth that the 
will was proved and that the executors qualified thereto. Hatt, J.: 
This is a good cause of demurrer, but the plaintiffs may amend. 
Belloat v. Morse, 157. 


A report of the master had been filed three terms ago and no exception 
taken thereto; and now it was moved for liberty to except, and after 
argument, Hatz, J., gave leave to except, but the exceptions when 
filed at the next term to be subject to all objections as well as to 
the regularity thereof as to the merits. Anonymous, 157. 
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EQUITY—Continued. 


16. 


17. 


18. 


19. 


21%. 


99 


A bill for an account may be brought against both the administrator 
and the heirs. Smith v. Sheppard, 163. 

When two terms have elapsed from the death of the complainant, the 
suit is abated and must be revived by bill of revivor. Stephenson v. 
Prescott, 168. 


The defendant is not entitled to costs on an abatement, though he 
would be if after two terms a scire facias were brought and the 
abatement pleaded. Jb. 


In equity a deposition taken in South Carolina by one commissioner 
may be read. Blount v. Stanly, 163. 


. On the hearing of exceptions to a report, no evidence can be received 


to support an exception which was not taken before the master. 
But upon new evidence discovered, and proper cause shown, a party 
may have leave to go again before the master. Nash v. Taylor, 174. 


. If an order be made nisi, directing cause to be shown at the next 


term, and no excuse be then shown, it is to be considered as absolute 
afterwards. Wilcox v. McLain, 175. 


A petition is the proper mode of proceeding to procure the reversal of 
an interlocutory decree in a cause yet pending. Wilcor v. McLain, 175. 


No submission of parties can give jurisdiction to a court; yet if a court 
of equity orders an account to be taken, and a report is made and 
exceptions thereto taken and set for argument, it is then too late to 
shy the demand is merely legal, and to meye for a dismission of the 
bill. Dickens v. Ashe, 176. 


23. In equity, if a defendant who has just come of age will show satis- 


factorily, by affidavit, or otherwise, that the answer put in for him 
by his guardian did not make as good a defense for him as he could 
now make, the hearing of the cause will be postponed, and the infant 
allowed to put in a new answer. Mason v. Debow, 178. 


24. A witness may be examined viva voce when an issue is tried by a jury, 


but not when the facts are to be determined by the Court. Walker 
wv. Ashe, 181. 


25. The report ought to state everything the reference directs. Quince v. 


Quince, 182. 


. If an order has been made to account, though perhaps the defendant 


was not liable to account, a succeeding court will not alter the order. 
Smith v. Mallett, 182. 


. Upon the dissolution of an injunction, it is of course to retain the 


money in office, if affidavit be made stating circumstances which 
render it doubtful whether the same may be recovered out of the 
estate of the defendant, should the decree be against him, unless he 
will give security for its forthcoming on such an event. Lane »v. 
Brown, 215. 


. A complainant may be relieved as to the grounds of his complaint, and 


yet be taxed with the costs. Glasgow v. Hamilton, 218. 
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EQUITY—Continued. 


29. 


30. 
31. 


32. 


33. 


36. 


Upon the hearing of an equity suit, without a jury, a witness may be 
sworn and examined. Mourning v. Davis, 219. 


An answer may be amended on motion. Williams v. Williams, 220. 


There had been a decree to account, and a petition filed by the de- 
fendant to set it aside, and it was moved that the petitioners be 
required to give security for costs. Hat, J.: The petition must 
give security to the extent of the costs occasioned by the petition. 
Wilcor v. Wilkerson, 221. 

The assignee of a bond not negotiable may sue in a court of equity, 


if he pleases, and is not obliged to sue at law; but he must allege 
that the assignment was for value. Young v. Person, 223. 


If an amendment appear to be necessary on the hearing of an equity 
suit, it seems the Court will allow it. Barnes v. Hill, 236. 


. Where the complainant moves to continue an injunction, and the de- 


fendant’s death is suggested, that fact shall be tried instanter, unless 
the Court be satisfied that there is a strong probability of his death. 
Thompson v. Allen, 237. 


. Where, upon the suggestion of the death of a defendant to an injunc- 


tion bill, the cause was continued, and the plaintiff in the injunction 
took out a sci. fa. in equity to make the administrator a party to his 
bill, so as to keep up the injunction against the administrator, the 
injunction was dissolved upon the answer of the administrator. Jb. 


When an infant is sued in equity, the practice is to serve a bill on him 
when he has no guardian, and then appoint a guardian to answer 
the bill; but if the guardian has not had a copy of the bill, time 
will be given him to answer. Jones v. Drake, 237. 


. If an administrator against whom a bill is filed for an account sets up 


a release from complainant, which complainant admits he signed, but 
says he was under age and ignorant of his rights, an account shall 
be taken before trying the validity of the release. Carter v. Alston, 


237. 


. Where a vendor permitted the purchaser to take a slave and pay for 


him at a low price, upon a promise on the part of the purchaser to 
return the slave whenever the vendor could reimburse him, it was 
held that if not done with the view of defeating creditors, a court of 
equity would, upon a tender of the money, enforce a return of the 
slave. Mulford v. —————, 244. 


. The defendant pleads another bill pending in another court for the 


same cause; and this is denied by the replication. The proper way 
now to be pursued is to refer it to the master to inform the Court 
whether the plea be true or not. Brice v. Mallett, 244. 


. A creditor obtained judgment against an executor and granted a stay 


of execution; the executor, before the stay expired, removed the 
personal property, so that it could not be found to satisfy the execu- 
tion. Equity will support a bill against the heirs and devisees to 
charge real estate, which the executor was by the will directed to sell 
for the payment of debts. Smith v. Caswell, 285. 
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EQUITY—Continued. 
41. A bill to perpetuate testimony will be dismissed when complainant is 
out of possession. Smith v. Ballard, 289. 


42. Misrepresentations and obtaining a bargain in consequence thereof 
disadvantageous to the party complaining is a ground in equity for 
setting aside a conveyance, although the party imposed on were of 
sound understanding, and had time enough to detect the falsehood 
before he made the contract. But the grantee shall be allowed for 
the improvements made on the estate. McAlister v. Barry, 290. 


43. If the plaintiff apply to the clerk and master for a dedimus to take 
testimony within two terms after the dissolution, the cause will not 
be dismissed or heard, but may be continued. Dawson v. , 296. 


44. Any fact stated in the bill and denied in the answer may be inquired 
into if the counsel require it, and the Court will not refuse to submit 
it as an issue to the jury. Smith v. Bowen, 296. 





45. If by any mistake or unskillfulness in the drawer of a bond it be not 
drawn according to the true understanding of the parties, the surety 
of the obligor shall be subjected in equity, according to the true 
understanding of the parties; hence, where in an appeal bond from 
the county to the Superior Court there was omitted the clause oblig- 
ing the obligors to pay the debt, etc., whereupon the Superior Court 
refused to render judgment against the sureties upon the appeal 
bond, it was held that the plaintiff was entitled to a decree against 
the sureties. Huson v. Pitman, 331. 


46. Equity will reimburse a defendant at law who, by judgment at law, 
has been compelled to pay too much; he not having had notice of the 
proceeding at law against him. Taylor v. Wood, 332. 


47. If a plaintiff on a trial at law conceals facts which, if known, would 
have prevented a recovery, such concealment is a good ground for 
coming into equity. Fish v. Lane, 342. 


48. Per Curtam: We will not grant an injunction so as to stay trial or 
entering up judgment. Mutter v. Hamilton, 346. 


49. Where upon a hearing by consent upon the bill, answer, and deposi- 
tions, it appeared that the plaintiff claimed choses in action from A., 
who was a defendant in the suit, and had not proved that he had 
given a valuable consideration for them, the Court allowed A. to be 
made a party plaintiff instead of defendant, and put off the hearing, 
that the amendment might be made. Anonymous, 352. 


50. It is no ground for relief in equity that a defense was made at law, 
and by the misapprehension of the law by the judge was overruled. 
Brickell v. Jones, 357. 


51. Upon a bill filed for the purpose, the Court, being satisfied that the 
tenant for life of negroes had threatened to remove them out of the 
State, and had given reasons to believe he intended to do so, did 
decree that he should give security not to remove them; and this 
decree was also extended to the stock, which was in like circum- 
stances with the negroes. Bellamy v. Ballard, 361. 
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EQUITY—Continued. 
52. An injunction will be dissolved if it appear that the process was not 
returned to the return term, and that the complainant had not en- 
deavored to have it served. Hightour v. Rush, 361. 


53. When the specific performance of a contract made by an ancestor is 
decreed against an heir or devisee, he shall not pay costs, if there 
has been a careless delay on the part of the complainant. Frohoc v. 
Edwards, 361. - 


54. Both defendants shall have costs upon the dissolution of an injunction, 
though one claims under the other. Thompson v. Allen, 362. 


55. A dismission of a bill, except upon the merits, is no bar to a sub- 
sequent bill for the same cause. Grubb v. Clayton, 378. 


56. An injunction shall not be issued against a judgment for costs if the 
plaintiff at law has incurred them by bringing an ejectment, when 
he should have resorted to equity. Smith v. Auldridge, 382. 


57. Where an injunction was granted against a judgment at law, obtained 
on a bond alleged to be unconscionable and without adequate con- 
sideration, the injunction will be continued, unless the defendant sets 
forth the consideration particularly in his answer, that the Court 
may judge whether it was adequate or unconscionable. Tooley v. 
Jasper, 383. 


58. One partner is not bound at law by the deed of his copartner; yet 
equity will give relief against the partner not bound by the deed. 
Blanchard v. Pasteur, 393. 


59. An answer to an injunction bill may be referred for impertinence, but 
the report of the master should be made at the same term at which 
the bill stands for hearing. McKinsie v. Smith, 407. 


ESCHEAT. 
1. The word escheat, used in the act granting property to the University, 
embraces every case of property falling to the sovereign power for 
want of an owner. Gilmour v. Kay, 108. 


2. If the purchaser of lands die without heirs before he has obtained a 
conveyance, the University shall have the lands by escheat, but must 
pay the balance of the purchase money. University v. Gilmour, 129. 


ESTATE TAIL. 

If a tenant in tail had sold in fee simple before the act of 1784 (Rev. 
Stat., ch. 43, sec. 1), and the purchaser was actually in possession of 
the lands at the time of the passage of that act, he came within its 
provisions, and became entitled to the fee simple, though the tenant 
in tail had died before that time. Moore v. Bradley, 142. 


ESTOPPEL. 

1. Where the University conveyed lands to Blount, while a third person 
was in adverse possession of them, quere whether in a suit against 
this third person they are not estopped by their deed to Blount to say 
they yet had title. University v. Hornibdlea, 39. 
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ESTOPPEL—Continued. 
2. Estoppels run between parties and privies; therefore, when defendant 


formerly claimed by deed, under the person the plaintiff now claims 
under, he may now, deny, as against the plaintiff, that such person 
had title; and he is not estopped as against the plaintiff, who is 
neither party nor privy to defendant’s deed, though had defendant 
produced that deed on the trial, it would have estopped him. Gray 
v. Harrison, 292. 


EVIDENCE. 


1. 


» 


4 


5. 


6. 


8. 


9. 





Oral evidence of cohabitation is admissible in this State as evidence 
of marriage. Whitehead v. Clinch, 3. 


Proof of the handwriting of a clerk in entries made in the plaintiff's 
books shall not be admitted while the clerk is living, although he 
may be absent from the State. Whitefield v. Walk, 24. 


When the subscribing witness to a bond resides in another state, his 
handwriting may be proved. Irving v. Irving, 27. 


In an action for malicious prosecution, what the defendant swore on 
the trial of an indictment may be given in evidence for him. Moody 
v. Pender, 29. 


On an indictment for murder the declarations of the deceased have 
sometimes been received, but then they must be the declarations of a 
dying man, or one so near his end that no hope of life remains, for 
then the solemnity of the occasion is a good security for his speaking 
the truth, as much so as if he were under the obligation of an oath; 
but if at the time of making the declarations he had reasonable 
prospects and hopes of life, such declarations ought not to be received. _ 
In this case the declarations were made by the deceased the day 
after he was wounded, six or seven weeks before his death, and 
were rejected. 8S. v. Moody, 31. 


A confession shall be taken altogether; but if there are circumstances 
mentioned in the confession which, when examined into, disprove 
the matter in discharge, or where that matter can be disproved, the 
jury are to reject it and go upon the other parts of the confession 
only. Barnes v. Kelly, 45. 


In an indictment for perjury in swearing to attendance as a witness, 
the prosecutor is a competent witness, though he be the person 
liable to pay for the attendance sworn to. &. v. Wyatt, 56. 


The contents of a record lost or destroyed cannot be proved otherwise 
than by a copy. Harget v. ————, 76. 
Long acquiescence is evidence from which a jury may infer a con- 


firmation of a sale, made by a stranger, of a slave which belonged 
to the person acquiescing. Hobdy v. Egerton, 79. 


. The wife of one who was alleged to have given a slave to his child by 


parol and afterwards conveyed the slave by deed to a stranger shall 
not be received as a witness for the child; for her husband would not 
be permitted to contradict his own deed, and she is not competent 
to prove a fact which he could not be admitted to prove. Anony- 
mous, 127. 
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EVIDENCE—Continued. 


11. 


12. 


19. 


20. 


Long absence and not being heard of is evidence of a man’s death. 
Anonymous, 134. 

Where a witness is offered, the adverse party may, by other witnesses, 
prove him interested, and he shall then be rejected as incompetent. 
Smallwood v. Mitchell, 145. 


. The log-book of a vessel is admissible as evidence of the time of her 


arrival at and departure from a port. Jb. 


. The reading of a copy where the original is lost applies only where 


the owner of the writing proves it to be lost, not where it belongs to 
the adversary. Jb. 


5. The copy of a writing in the hands of the adverse party cannot be read 


unless notice has been first given to produce the original. Jd. 


. After declarations of a party shall not be received to explain his 


former acts. Robinson v. Devane, 154. 


. The printed statute book of another state may be read as evidence of 


the law of that state. Poinderter v. Barker, 173. 


. If an attorney be sued for money alleged to have been collected by him, 


the debtor is a competent witness to prove that he paid the amount of 
the debt to the attorney. Dickens v. Ashe, 176. 


A witness swore the account had been shown to the plaintiff, who said, 
“If the witness and defendant will prove it, I will allow it.” And 
further, the witness said that they afterwards swore to it before a 
justice of the peace. Hau, J.: This evidence is sufficient to estab- 
lish the set-off. Hanks v. Hanks, 221. 

It is sufficient evidence of the death of a party that he has been absent 
seven or eight years, and has not been heard of in that time. Bowden 
v. Evans, 222. 


. Where a deposition was taken on the next day after that appointed 


upon an adjournment of the commissioners, it was permitted to be 
read ; but it seems that it would have been otherwise had the adjourn- 
ment been to a distant day. Rutledge v. Read, 242. 


. The commissioner who took a deposition, being in court, may amend 


the caption by inserting the place where it was taken. Anony- 
mous, 244. 


. The record of the recovery against B. by a third person is not evidence 


against A. of such third person’s title, but is evidence to show the 
fact of B.’s eviction and the amount of the damages. Sanders v. 
Hamilton, 282. 


. The confession of one under whom the defendant claims, made before 


the defendant’s purchase, shall not be received to affect the de- 
fendant. Clark v. Arnold, 287. 


. On the trial of an indictment for perjury, a person who is interested 


to prove the defendant guilty because he will thereby exclude his 
testimony against him in a civil suit then pending, is incompetent; 
so also is the party to the civil suit, whose interest it is to support 
the defendant in the indictment. 8S. v. Hamilton, 288. 
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EVIDENCE—Continued. 


26. 


If the objection to a witness arises from proof made by the objection, 
the witness cannot discharge himself of the objection by any matter 
sworn by himself; it must be removed by proof drawn from some 
other source. Murray v. Marsh, 290. 


. Depositions which do not show, either in the caption or body of them, 


between what parties they were taken, cannot be received. Jb. 


28. Declarations made by one after he has sold and conveyed lands can- 


31. 


82. 


37. 


not be given in evidence to invalidate the sale. Gray v. Harrison, 292. 


. The Attorney-General may ask the question concerning a witness for 


the defendants, whether he is a man of bad moral character ; he is not 
confined to the question whether the witness be a man of veracity, 
or of veracity when upon oath. 8S. v. Stallings, 300. 


. If the subscribing witness to a bond becomes assignee thereof, and 


assigns it over to the plaintiff, proof cannot be received either of his 
handwriting or of that of the obligor. Hall v. Bynum, 328. 


The declarations of a parent made subsequent to a gift to a child 
shall not be received for the purpose of invalidating such gift. 
Eelbank v. Burt, 330. 


A surety to an appeal bond is an incompetent witness for the appellant, 
but his incompetency may be removed by the appellant’s giving a new 
bond with other sureties. Lavendar v. Pritchard, 337. 


. If the subscribing witness to a bond or note does not believe the signa- 


ture of the obligor to be his handwriting, but that his (witness's) 
name is his own handwriting, and that he never attested more than 
one paper signed by the obligor, that may be taken by the jury as 
proof of the execution by the obligor. Churchill v. Speight, 338. 


. After judgment by default in an action of covenant, defendant cannot, 


in the execution of a writ of inquiry, give in evidence a counter- 
agreement, signed by the plaintiff, to make deductions on the happen- 
ings of certain events which it is alleged have taken place. Temple- 
ton v. Pearse, 339. 


. The person who is to be entitled to a restitution of possession in case 


of a conviction on an indictment of forcible entry cannot be a witness 
on the trial; and if the indictment has been found on his single testi- 
mony, it ought to be quashed. S. v. Fellows, 340., 


. If a witness has said that he was, by the promise of the plaintiff, to 


have part of the recovery, a release will not render him competent. 
Anonymous, 340. 


An old survey made in a controversy between A. and B. cannot be 
given in evidence in a suit between B. and C. to affect C. Sutton v. 
Blount, 343. 


A captain of a ship is not a competent witness for the owner, sued for 
the loss of a cargo, to prove that the loss was occasioned by stress of 
weather and not by negligence. Gardner v. Smallwood, 349. 


. General reputation or hearsay is admissible as evidence in questions of 


boundary. Harris v. Powell, 349. 
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EVIDENCE—Continued., 


40. 


41. 


47. 


49. 


51. 


If after a promise of marriage with the plaintiff, the defendant dis- 
covers that she is unchaste, he may give that fact in evidence; and, if 
true, it is a complete defense to an action for breach of the promise. 
Gaskill v. Divon, 350. 


The register’s certificate of instruments not required by law to be 
registered is of no validity. Garland v. Goodloe, 351. 


. The loss of a bill of sale may be proved by the party's own oath, and 


if there be no copy, parol evidence of its contents may be given. Jb. 


. If the subscribing witness to a bill of sale, which is lost, be dead, 


others may prove its contents. Jb. 


If the vendee of a slave be sued and give notice to the vendor of the 
suit, the record of the recovery against the vendee is conclusive evi- 
dence, as to the vendor, of the superior title of the recoverer. Jb. 


. The copy of a grant from the Secretary's office, which grant does not 


appear to have been signed by the Governor, cannot be given as evi- 
dence of the grant; but it may as a circumstance to show that the 
grant once existed. Blount v. Benbury, 353. 


. A witness is competent, though interested in the event of the question, 


even though he conceives himself interested in the event of the suit, 
if in truth he is not, and the verdict in the present case cannot be 
given in evidence against him. Harrison v. Harrison, 355. 


Where a defendant had died after judgment, and execution issued 
tested after his death, under which the sheriff levied upon certain 
slaves and sold them to the plaintiff in the execution, the sheriff 
having previously purchased lands of the defendant in the execution 
and promised to apply the purchase money to the payment of the 
execution, it was held that, in a suit brought by the defendant’s ad- 
ministrators against the plaintiff in the execution for the negroes, 
the sheriff was a competent witness on the ground that he was 
equally interested on both sides of the question. Williams v. Brad- 
ley, 363. 


A witness who by his testimony will prevent a suit against himself 
is not competent. Hunter v. McAuslan, 366. 


The signatures of a president and cashier of a bank may be proved by 
persons who never saw them write, but whose business has made them 
conversant with bank bills; and the judgment of persons well ac- 
quainted with the bank notes is sufficient evidence to determine 
whether a note be genuine or forged. United States. v. Holtsclaw, 379. 


. A record of a recovery in ejectment is not evidence, in an action by the 


purchaser against the vendor, of the superior title of the lessor of 
the plaintiff. Pearse v. Templeton, 379. 
Parol evidence cannot be received to explain the meaning of a written 


order delivered to a third person, especially as against that third 
person. Commissioners of Greene v. Holliday, 384. 


. Where a will has been admitted to probate, nothing but an attested 


copy of it can be given in evidence. Ray v. Marriner, 385. 
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EVIDENCE—Continued. 
53. A witness cannot be examined on his voir dire after witnesses have 
been examined to prove his interest. Jb. 


54. The master of a vessel cannot give his own protest in evidence in an 
action against himself. Cunningham v. Butler, 392. 


55. The practice permits a person, who has served the notice that a deposi- 
tion will be taken, to appear before the commissioners and swear to 
that fact; and if the certificate of the commissioners show it, the 
deposition may be read. Sawrey v. Murrell, 397. 


55a. Where two commissioners take a deposition, one alone cannot amend 
the certificate made by both. Jb. 


55b. A party cannot impeach the credibility of his own witness. Jb. 


55¢. But a defendant, by calling back one of the plaintiff's witnesses to ex- 
amine him to a distinct fact, does not thereby make him his wit- 
ness. Jb. 


56. Depositions taken by one party and filed in court may be read by the 
other party without proof of notice; and being so read, on a second 
trial they may be read by the party who took them, without proof of 
notice. Collier v. Jeffries, 400. 


57. Previous threats may be given in evidence to increase damages, in an 
action of assault and battery. Sledge v. Pope, 402. 


58. The handwriting of a subscribing witness may be proved when such 
witness refuses to attend under circumstances of fraud, and the 
party has done all he can to procure his attendance. Baker v. 
Blount, 404. 


EXECUTION. 

1. Where an issue was tried between the heirs and administrators upon 
the plea of fully administered, and found in favor of the latter, upon 
which there was judgment against the lands and an execution com- 
manding the sheriff to levy on the lands in the hands of the ad- 
ministrators, stating them to be the defendant’s, and the sheriff sold 
the lands in the possession of the heirs, it was held that the execu- 
tion did not command a sale of the lands in the hands of the heirs, 
was not warranted by the judgment, and that therefore the pur- 
chaser acquired no title. Dudley v. Strange, 12. 


2. A fi. fa. binds the lands, goods, and effects of the defendant from its 
teste. Ingles v. Donalson, 57. 


8. No sale of property made pending an execution against it unsatisfied 
will be good to vest the property in the vendee, unless eventually 
the execution shall become satisfied by some other means. Jb. 


4. Where a sheriff had levied an execution on goods and, upon an in- 
junction from a court of equity being served on him, had redelivered 
the goods, it was held by Hayrwoop, J., against the opinion of 
Moors, J., that he was not liable to the plaintiff, though no security 
had actually been given for the injunction. Taggert v. Hill, 81. 
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EXECUTION—Continued. 
5. If an execution issue, having the cost endorsed thereon in abbreviated 
words, it is illegal under the act of 1784 (1 Rev. Stat., ch. 105, sec. 
24) only for the costs endorsed; the judgment must be levied. Jb. 


6. An execution more than a year and a day after judgment is irregular, 
though there be an entry that “execution should be stayed till further 
order”; but if there had been a cessat ervecutis for a time certain, 
execution might have been taken out within a year and a day after 
the time without a sci. fa. Hester v. Burton, 136. 


7. An execution cannot be levied upon the property of a deceased man 
after it is delivered over to the legatee; but such legatee must ac- 
count for its value. Hostler v. Smith, 305. 


8. If a former sheriff has seized lands to satisfy an execution, there being 
personal property, it is no satisfaction of the execution as to the 
defendant, and upon another fi. fa. a new sheriff may still seize 
personal property. Williams v. Bradley, 363. 


9. A fi. fa. binds property from its teste, and the lien continues if a new 
execution be taken out within a year from the last return, which 
may be done though the defendant has died since the last return. Jb. 


10. A purchase of lands by the sheriff from the defendant, and a promise 
by the sheriff to apply the purchase money to the satisfaction of the 
execution, do not amount to the discharge of the execution, but to a 
mere executory contract, which does not satisfy the execution till 
performed. Jb. 


FRAUDS AND FRAUDULENT CONVEYANCES. 
1. Property sold and remaining in the possession of the vendor is evi- 
dence of fraud, though subject to be explained. Ingles v. Donaldson, 
101; 8S. P. and 8. c., 57. 


2. Property sold remaining in the possession of the vendor is evidence of 
fraud, but may be explained. Vick v. Kegs, 126. 


3. Secrecy is a mark of fraud; and by secrecy is meant that the act is 
done in the presence of near relations only, being such persons as 
may be relied on not to disclose what they know to the neighbor- 
hood ; or if it be done at such a distance from the neighborhood that 
it is unlikely the affair will become known to the neighbors. Jb. 


4. Jounston, J.: The not taking possession immediately of goods con- 
veyed by a bill of sale is not of itself a fraud, but evidence only of 
fraud, and may be accounted for by evidence; and if satisfactorily 
accounted for, the vendee shall recover. Falkner v. Perkins, 224. 


5. If a debtor, with intent to defraud creditors, convey to a third person 
to hold in trust for his benefit, the grantee shall be held in equity to 
perform the trust. The contract is void only as to creditors; as 
between the parties it is binding. Smith v. —————, 229. 


6. A conveyance cannot be deemed fraudulent to defeat creditors unless 
it be proved that there was a creditor to be defrauded. Smith v. 
Bowen, 296. 
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FRAUDS AND FRAUDULENT CONVEYANCES—Continued. 
7. Where a by-bidder, by agreement with the owner, runs up the price of 
property, and it is knocked down to him, he shall hold the property 
against his employer, because the agreement is fraudulent, and a 
party to a fraudulent agreement cannot allege that it was fraudulent 
to avoid its effects. Troughton v. Johnson, 328. 


8. If a conveyance be made to defeat an expected recovery in a suit, it 
will not be deemed fraudulent to defeat creditors, should the re- 
covery not take place. Brady v. Ellison, 348. 


9. If one is so drunk that he does not know what he is about, and in that 
situation is induced to sign a paper for a debt which he did not owe, 
it is a fraud; and a fraud practiced upon a man, whether drunk or 
sober, will vitiate the instrument signed by him. King v. Bryant, 394. 


GAMING. 

1. If money, notes, or other articles of property won by gaming be paid, 
it cannot be recovered back under the act of 1788 (1 Rev, Stat., ch. 
51). Anonymous. 

. If money or property won by gaming be paid, it cannot be recovered 
back. Stowell v. Guthrie, 297. 


GIFT. 
1. When a father sends negroes to his son-in-law upon his marriage, it 
is in law a gift, unless the contrary can be shown. Mitchell v. 
Cheeves, 126. 

2. A gift for life of slaves is, as in the case of other personal property, a 
gift of the absolute property to the donee. Cutlar v. Spillar, 130. 


3. A symbolical delivery of chattels is good when the things given are 
not present to be delivered. Hence where one said to a child, “I 
give you all my corn and all my hogs, my horse and my boy,” and 
then took an ear or two of corn out of a wallet and said, “Here, take 
of the corn I have given you,” and gave the child the ears of corn, 
it was held to be a good gift of the corn, but not of the boy, horse, 
and hogs. Lavender v. Pritchard, 337. 


to 


GRANT. 

1. Where lands are designated by known and visible boundaries, and 
possessed for sixty years, it is, at common law, evidence of a grant. 
Dudley v. Strange, 12. 

2. A jury are at liberty to infer a grant from circumstances, although 
the grant is not now to be found. Sullivan v. Alston, 128; 8. P. 
Hanks v. Tucker, 147. 

3. Circumstantial proof, even the admission of the opposite party, un- 
connected with possession, is not sufficient to raise the presumption 
of a grant. Clark v. Arnold, 287. 


HEIRS. 
1. The words “heirs of the body,” when used in a disposition of chattels, 
are in some cases descriptive of the person to take, and are words 
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HEIRS—Continued. 
of purchase, not of limitation; but the word “heirs” simply is always 
a word of limitation, and vests the absolute property. Cutlar v. 
Cutler, 154. 


2. To an action against an heir on the simple contract of his ancestor, 
he may plead that the executor has assets. Keais v. Shepard, 218. 


3. If an heir pay debts of his ancestor, so much of the lands descended 
as such payments are worth shall be deemed to have been purchased 
by the heir, and shall not be affected by the other debts. Gibson v. 
Williams, 281. 


4. As to the other part of the land, it shall be charged, not according to 
its value at the time of the descent to the heir, but its value at the 
time he sold it. Jb. 


5. On the surplus beyond the amount paid for the ancestor, the heir 
shall not be liable for interest. Jb. 


6. A sci. fa. issued against an heir to have execution of the lands of the 
deceased, but before the sci. fa. issued the heir sold the lands, and é# 
was held that the purchaser from the heir might, in the name of 
the heir, be permitted to plead te the sci. fa. that the executor had 
assets. Hamilton v. Jones, 291. 


7. If the heir, in an action against him upon the bond of his ancestor, 
plead nothing by descent or devise, and it be found against him, 
judgment shall be de bonis propriis. Hamilton v. Simms, 291. 


8. The defendant, to be liable as heir, must have lands which descended 
to him from his ancestor, and to which that ancestor had title.” A 
deed shown by the plaintiff from the ancestor to the defendant is a 
proof that the defendant had the lands from his ancestor, though 
it does not appear who caused the deed to be registered, or that it 
was even delivered to or accepted by the defendant. /b. 


HOMICIDE. 

1. If a free servant refuses to obey the commands of his master, and the 
master endeavor to exact obedience by force, and the servant in such 
case offers to resist by force, and the master kills, it is not murder, 
nor even manslaughter, but only justifiable homicide; much more is 
it justifiable if a slave actually uses force and combats with the 
master, or offers to do so. 8. v. Weaver, 5A. 


2. On a conviction for manslaughter, the Court thinking the case as 
proved was murder, and showed the prisoner to be a very dangerous 
man in society, ordered him to be bound with sureties for his good 
behavior for five years, and to remain in jail until the surety was 
given. 8S. v. Parish, 73. 

3. If a slave violently shove a white man so that he falls, or is in danger 
of falling, and he rises and immediately shoots the slave, it is man- 
slaughter. 8S. v. Piver, 79. 

4. Under the act of 1791 (see 1 Rev. Code, ch. 335, sec. 3}, making the 


wilful and malicious killing of slaves murder, no punishment is 
affixed to the crime of manslaughter committed upon a slave. Jb. 
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HORSE RACING. 


1, 


to 


10. 


11. 


When by the agreement in a horse race bond and security is to be 
given by each party by a-specified time, the failure of either to do so 
by such time puts it into the power of the other to declare off. 
Hunter v. Parker, 178. 


. Where racing articles specified the terms of the race, and money bet, 


though there was no obligation distinct from the articles, yet, as 
they detailed all that could have been set forth in an obligation and 
articles, it was held that they were equivalent to the bond required 
by the act of 1800, ch. 21. Hunter v. Bynum, 354. 


. Racing articles in writing cannot be varied or altered by parol testi- 


mony, though such testimony is admissible to prove their effect, Jb. 


If the articles are not play or pay, and the defendant refuses to run, 
the plaintiff is entitled to one-half the sum bet. Jb. 


. If a race is to be run at A.’s quarter paths, plaintiff need not prove 


that he actually ran a quarter of a mile, but only that he ran over 
the said paths. Farrel v. Patterson, 362. 


If a writ be issued on the day of a race for money won thereat, it 
must be proved that it issued after the race. Jb. 


. If by the terms of a racing contract a horse must be owned by persons 


in a partieular county, all the owners must reside in that county. Ib. 


If the articles be play or pay, and the defendant refuses to run, plain- 
tiff may recover the whole; otherwise only half. Jb. 


. Before the winner in a race can recover, he must prove that his horse 


carried through the paths the weight he received at the starting 
poles. Jb. 

In an action of debt upon a racing bond, when it is not said in the 
articles that it is a play or pay race, the plaintiff cannot recover if 
defendant does not run, because the action is for a precise sum, and 
if it were not play or pay, the plaintiff is only entitled to half the 
sum bet, and must recover that in another form of action. Hunter 
v. Stroud, 408. 

If by the agreement the parties were to run between certain hours, 
the plaintiff must show that his horse ran between the hours specified, 
and it will not be sufficient to show that he ran just as the time was 
completed. Jb. 


HOTCHPOT. 
Where a devisor purchased other lands after the making of his will, and 


gave a portion of them to one of his children in his lifetime, and died 
without having disposed of the residue, it was held that the lands 
advanced to the one child must be brought into hotchpot in the di- 
vision of the undisposed of lands among the devisor’s children, and 
that the lands advanced must be valued as worth at the time of 
the gift, and the lands to be divided according to their value at 
the ancestor’s death. Toomer v. Toomer, 368. 
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HUSBAND AND WIFE. 

1. Slaves to whom the wife has a right in remainder do not vest in the 
husband so as to entitle his executor to claim them, in the event of 
his dying during the coverture before they come into possession, but 
they survive to the wife. Neale v. Haddock, 183. 


2. A remainder in slaves belonging to a wife will not belong to the hus- 
band’s representatives, if he die before his wife during the continuance 
of the particular estate. Moye v. ———-, 186. 


3. Where the remainder in slaves belongs to two or more femes, the acqui- 
sition of the life estate by the husband of one of them will not cause 
a merger so as to give him his wife’s share in remainder. Jb. 


4. Where a settlement was made, in contemplation of marriage, of all the 
real and personal estate of the intended wife, and certain real estate 
of the intended husband, whereby a portion of the wife’s personal 
estate was secured to the husband, and the balance thereof was secured 
to the wife, together with a life estate in his real property and an 
annuity of £120 out of his property and conveyed in the settlement, in 
the event of her surviving him, the Court was inclined to hold that 
upon the death of the husband intestate, the wife could not claim a 
distributive share in the personal estate secured by the deed to him. 
Rutherford wv. Craik, 262. 

5. It must appear that a deed from husband and wife was acknowledged 
by the husband as well as the wife. Whitehurst & Hunter, 401. 


6. If the husband be banished under the penalty of high treason, his wife 
may transfer her property and be considered as a feme sole.—Trough- 
ton v. Hill, 406. 


INDICTMENT. 

1. The State cannot divide an offense consisting of several trespasses into 
as many indictments as there are acts of trespass that would 
separately support an indictment, and afterwards indict for an offense 
compounded of them all. S&S. v. Ingles. 4. 


2. A former conviction for another offense of another denomination, 
grounded on the same facts as those now relied on, is a bar. Jb. 


8. In an indictment for a riot, if one of several be convicted, the others 
not yet taken, he may be punished, because, though the others may be 
acquitted, he is estopped by the verdict to deny his guilt. S. v. 


Pugh, 55. 

4. An indictment for larceny should state in whom the property of the 
thing stolen is, or that it is the property of some person unknown; 
and the omission of such statement is not cured by the act of 1784 
(1 Rev. Stat., ch. 35, sec. 12). 8S. v. Haddock, 162. 


5. The court will quash an indictment when it is plain no judgment can 
be rendered in case of conviction, as where no day is stated as that 
on which the offense was committed. 8S. v. Roach, 352. 


INCREASE OF CATTLE, Etc. 
The increase of cattle ad infinitum belongs to the owner of the original 
stock. Tyson v. Simpson, 147. 
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INFANT. 

If one bind himself to procure a tract of land for an infant by the time 
he comes of age, and fail in the performance, the infant is entitled to 
damages according to the value of the land when he arrives at age. 
Howard v. Person, 336. 


INTEREST. 

1. Interest must be calculated according to the law of the place where the 
contract was made. Anonymous, 5. 

2. In calculating interest the payment must first be applied to discharge 
the interest accrued at the time of payment, and the excess of the 
payment, if any, carried to the reduction of the principal. Anony- 
mous, 17. 

3. A plaintiff is entitled to interest upon his judgment, if he institutes a 
new action upon the judgment; but if be brings a scire facias to 
revive, he can only have execution upon the old judgment interest. 
Anonymous, 26. 

4. A promissory note to pay at the expiration of seven years from the 

date, without interest, will draw interest after the seven years have 

elapsed. McKinlay v. Blackledge, 28. 

. When money is payable on demand, interest accrues not till demanded ; 
when no time is appointed, the money is payable immediately, without 
demand, and interest accrues immediately. Lewis v. Lewis, 32; 8. P. 
Freeland v. Edwards, 49. 

6. On a bond given in this State to a British creditor before the war and 
confiscated, it was held that the creditor was not entitled to interest 
but from the time the debt was demanded after the treaty of peace; 
but per Haywoop, J., it ought to be disclosed by plea that the creditor 
was beyond sea, and that the debtor had always been ready since the 
treaty to pay, and is now ready, in verification of which latter plea 
he should pay the money into court. Anonymous, 108. 

7. If the jury are satisfied from the evidence that the plaintiff, who was 
a merchant, and sold goods to the defendant as a customer, made it a 
rule to charge interest at the end of three months if the principal 
were not then paid, they may give interest to him after the three 
months. Williams v. Ferebee, 392. 


INTESTATES’ ESTATES. 

1. The mother shall have only an equal share with the brothers and 
sisters of a child dying possessed of personal property under the act 
of 1766 (1 Rev. Stat., ch. 64, sec. 1), whether that property was 
acquired from his father or otherwise. Anonymous, 62. 

2. Every person who is an heir by the law of the country is entitled to the 
benefit of the exception in the act of distributions of 1766 (1 Rev. 
Code, ch. 79), and is not obliged to account for the lands settled on 
him by his parent, in a distribution of the personal estate. Davis v. 
Duke, 224. 

JUDGMENT. 
Every judgment in a court of competent jurisdiction is to be presumed 


fair until the contrary be proved, and the evidence to impeach it must 
be strong and convincing. Webber v. Sylva, 135. 
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JUSTICE’S JURISDICTION. 

The plaintiff must state in his warrant the nature of his demand, so as to 
give notice to the defendant of what is intended to be proved against 
him. Hence, if the warrant demand a sum as due by account, the 
plaintiff cannot go for damages for breach of an agreement. Davis v. 
Watters, 172. 


LEGACIES. 

1. Where a testator, after providing special legacies for his children, gave 
the use of certain negroes to his wife for life, and she sold one of the 
negroes for the support of her family: it was held that a court of 
equity would validate a sale under such circumstances, upon the 
ground that a devise to her use meant to the use of herself and her 
children, or, in other words, for their support. Jones v. Jones, 128. 


2. In a devise of a negro and also of lands for life, the phrase “and also” 
makes the devise of the negro for life, as well as the lands. Anony- 
mous, 161. 

3. Where there is a legacy for life or years and no remainder, the assent 
of the executor enures only to the benefit of the particular tenant; 
and the executor is entitled to the possession of the chattel again to 
perform the other trusts of his office. Jb. 

4. Where a testator, among other bequests, directed as follows: “After my 
debts are paid, it is my will and desire that my stock of hogs and 
eattle, my notes and accounts, shall go to U. W.,” and the executor 
paid the debts out of an undisposed of surplus, and not out of the 
legacy thus left to U. W.: it was held that the application of the sur- 
plus by the executor was right. Battle v. Yates, 304. 

5. An executor who has delivered over a share to a legatee, and is after- 

wards sued and a recovery effected against him, is not entitled to 

charge the legatee with interest on the amount so delivered over. 

McKensie v. Smith, 372. 


LIMITATIONS BY DEED. 

1. If a slave be given by deed to A., his executors, etc., forever, provided 
that if he die under 18, or without issue, then to the plaintiff, the 
absolute interest will vest in A., and the limitation be void. Gilbert v. 
Murdock, 182. 

2. A deed made since the statute of uses, is not to be construed by the 
same rules of interpretation as were applied to deeds before that 
statute. Therefore, if a deed give an estate to a woman during her 
life or widowhood, it determines by her marriage. Pearse v. Owens, 
234. 

8. After a limitation in a deed to heirs of the body, a clause empowering 
the tenant in tail to sell will be rejected as repugnant. Ib. 


LIMITATIONS, STATUTES OF. 

1. The saving in the statute of limitations extends only to such persons 
as were beyond seas at the time when the action accrued: not to such 
as were here when it accrued; and if the statute once commence 
running, the going beyond seas afterwards will not stop its operation. 
Cobham v. Neill, 5. 
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TATIONS, STATUTES OF—Continued. 

. Where, in assumpsit on a note of hand, the plaintiff, to take the case 
out of the statute of limitations, proved that the defendant said, “It 
was at the desire of my mother I gave it; I will not pay it; Ross ought 
to pay it; I will speak to him about it,” it was held that these words 
took the case out of the statute. Cobham v. Moseley, 6. 


. Where one of two administrators said, upon his intestate’s note being 


presented to him, “It is the signature of the deceased, and all his 
just debts shall be paid when the Holly Shelter lands shall be sold,” 
it was held that the case was taken out of the statute of limitations. 
Cobham v. Administrators, 6. 


. The words, “I have credited him in my account with the value of the 


certificates ; if he will meet me at New Bern, I will settle with him,” 
were held to take the case out of the operation of the statute of limita- 
tions. Toomer v. Long, 18. 


. The act of limitations concerning lands was made with the intention 


that when a man settled upon and improved lands, upon the supposi- 
tion that they were his own, and ‘continued in the occupation for 
seven years, he should not be subject to be turned out of possession ; 
hence arises the necessity for color of title, for if he has no such 
color or pretence of title, he cannot suppose the lands are his own, 
and he settles upon them in his own wrong. Grant v. Winborne, 56. 


. The possession which is calculated to give title under our act of limita- 


tions is a possession under color of title, taken by a man himself, his 
servants, slaves or tenants, and by him or them continued without 
interruption far seven years together. Jb. 


. If a suit to which three years is a limitation be brought before the three 


years have expired and there is a nonsuit, the plaintiff may sue again 
within twelve months, and then only the time elapsed before the first 
action shall be counted. Anonymous, 68. 


. Whether, if the*new action be not commenced within twelve months 


after the nonsuit, the time elapsed during the pendency of the former 
suit shall be counted, quere. Ib. 


. The act of limitations can never ripen a possession which is una¢ccom- 


panied by a color of title, into a title. The second clause of the act 
relates only to cases of irregular conveyances made before the act 
passed, and confirms them when accompanied by a seven years posses- 
sion before the act or where the possession was then continuing and 
should complete seven years after the act; but it extends to no case 
arising Since the act. Armour v. White, 69. 


Where one drew the pay of a soldier, i¢ was held that the soldier’s 
right of action accrued immediately upon the drawing of the money, 
and the statute of limitations then began to run—unless there were > 
fraud in the transaction, in which case the statute would not run but 
from the time of its discovery. Sweat v. Arrington, 129. 


The possession of land to give title under the statute of limitations must 
be under color of title. Anonymous, 134. 
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12. 


13. 


14. 


16. 


17. 


18. 


19. 


20. 


ad 


—— 


Where the widow of an intestate kept possession of his stock of cattle 
many years, and then administration on his estate was taken out, it 
was held that the statute of limitations did not begin to run but from 
the time of the letters being taken out. Tyson v. Simpson, 147. 


Advertising in a newspaper printed in the county is equivalent to ad- 
vertising in other public places in the county as directed by the act of 
1789 (1 Rev. Stat., ch. 46, sec. 16). Blount v. Porterfield, 161. 


The action for mesne profits does not accrue until possession is given 
after judgment in an action of ejectment, and from that time only the 
statute of limitations begins to run. Murphy v. Guion, 162. 


5. Where both the plaintiff's and defendant’s titles cover a piece of land, 


and the defendant has been in actual possession seven years, the act 
of limitations bars the plaintiff. Slade v. Griffin, 178. 


If a smaller patent be laid on land included in a greater, and the 
patentee of the smaller part take possession, and that be not inter- 
rupted, though possession be taken of other parts of the larger patent, 
and that uninterrupted ‘possession be continued under the smaller 
patent for seven years, it will give a title to the possessor. Swain v. 
Bell, 179. 


The act of 1715, barring claims against deceased persons’ estates, was 
not repealed by the act of 1789. Young v. Farrell, 219. 


Where land belongs to the wife, and the husband sells in fee, the pos- 
session of the purchaser is not adverse until after the husband's 
death. Bloss v. ——, 223. 





The act of 1715, limiting the time for the demand of claims against the 
estates of deceased persons, was repealed by the act of 1789 on the 
same subject. Ogden v. Witherspoon, 227. 


There is no privity in law between the vendor and vendee of a chose in 
action, so as to make a suit brought by the latter available to prevent 
the operation of the statute of limitations aghinst a suit afterwards 
brought by the former. Halsey v. Buckley, 234. 


. If one patent laps over upon another, and the latter patentee is in the 


actual possession of the part covered by both for seven years, he will 
acquire the title; but if neither be in the actual possession, it will 
belong to the first patentee. Sawyer v. —————, 235. 


If defendant defends for that part of the land of which he has had 
possession for seven years, and also for a part adjoining, of which 
the plaintiff has had possession, the whole defended for shall be 
deemed one tract, of which, as both have had possession, the legal 
possession will be in him who has title. Symonds v. Trueblood, 235. 


. If the plaintiff produce an account in which he has given the defendant 


credit for an article within three years, and the defendant claim 
advantage of the credit and examine testimony to show that it ought 
to have been more, it will be considered equivalent to his keeping an 
account against the plaintiff and prevent the statute of limitations 
from barring the plaintiff's accouat. Newsome v. Person, 242. 
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24. 


Whether an admission of a debt of the intestate by an administrator, 
where the intestate has been dead more than three years, will take 
the case out of the statute of limitations, quere. Wilkings v. Mur- 
phey, 282. 


. If a trespass be begun by entering on lands three years before the 


action of trespass, and continued until action brought, the plaintiff is 
barred by the act of limitations; for the action is founded on the first 
tortious entry. Pitman v. Casey, 293. 


26. If seven years be completed at a period of time occurring after arrival 


33, 





to full age, when part of the seven years elapsed during infancy, the 
party has three years from his arrival at age to make his entry or 
claim on land, and no more. Pender v. Jones, 294. 


. A deliberate avowal, on the part of the possessor of land, of title in the 


claimant, or a serious assent to the validity of his title, will render an 
entry or claim unnecessary, and is equivalent in its effects to an entry 
or claim. Jb. 


The act of 1715 (see 1 Rey. Stat., ch. 65, sec. 11) barring the claims of 
creditors against a decedent’s estate after seven years, having made 
no exception whatever of any description of persons, the court can 
allow of none. Ridley v. Thorpe, 348. 


. If the first seven years after the death of the debtor cannot for any 


cause be computed, the next seven may. Ib. 


. Possession of part is possession of the whole, both parties having color 


of title. Larkins v. Miller, 345. 


. The act of 1715, whilst it was unrepealed, was suspended from its usual 


operation by the acts disqualifying British adherents to sue in our 

courts. It did not begin to operate as to such persons till the end of 

the war, and then if the seven years were not completed before it was 

repealed by the act of 1789, no bar could ever be operated under it. 
v. Lewis, 346. 


. If A. have a deed for one tract, also a deed for a second adjoining, and 


they are all comprehended together, and A. is in possession for seven 
years of one and not of the others, the title to these others will not 
be aided by the act of limitations. Hooper v. McKenzie, 365. 


If there be no administrator of a deceased creditor to bring suit, the 
act of 1789 (1 Rey. Stat., ch. 65, sec. 12) cannot operate as a bar. 
Grubb v. Clayton, 378. 


. If A. have a deed for one tract including the whole of the land in dis- 


pute, also a deed for another tract including part of the disputed tract, 
and has been in possession of part of the disputed tract for more than 
seven years, but the part so possessed was part of the land conveyed 
by the latter deed, which was a deed from the father of the lessor of 
the plaintiff, such possession will not avail the defendant for the land 
conveyed by the first deed. Steele v. Hatch, 381. 


. The act of 1715 (1 Rey. Stat., ch. 65, sec. 11) barring claims against 


the estates of decedents after seven years does not apply in a case 
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LIMITATIONS, STATUTES OF—Continued. 
where the plaintiff claims immediately, and keeps it up by a regular 
correspondence and demand of payment, although seven years elapsed 
before suit brought. Littlejohn v. Gilchrist, 393. 


36. The act of limitations will only run from the last article in an account 
current. Kimbol v. Person, 394. 


MASTERS AND OWNERS OF VESSELS. 

1. An owner of a vessel is liable for the contract of his captain. But if he 
parts with the management and control of the vessel to the captain 
upon a contract to receive part of the earnings of the vessel, he is 
discharged from his liability unless he himself makes the contract for 
taking in a cargo on freight. Howard v. Ross, 333. 


2. For the loss of a cargo by the captain’s mismanagement, damages 
should be given according to the value of the property at the port 
where it was received. Jb. 


3. Taking a full price and stowing upon deck will subject the owner of a 
vessel to pay damages, if what is placed on deck be thereby lost or 
damaged; but if that did not occasion the loss, he will be no more 
liable to damage for that part of the cargo than for the rest of it. 
Gardner v. Smallwood, 349. 


4. In case of average loss, whether the captain or owner is liable to an 
action at law by each freighter for his proportion, quere. Wiggins v. 
Tatom, 385. 


MILLS. 

Where a second action is brought for overflowing plaintiff’s land by a mill, 
the damages should be assessed for the time between the commence- 
ment of the first action and the commencement of the second; but as 
the action may be repeated for every continuance of the nuisance, the 
damages should be light. Bradley v. Amis, 399. 


MORTGAGE. 

1. An heir cannot, by the English law, redeem without payment of a 
specialty debt, though not secured by the mortgage. The Court 
doubted whether it was so with regard to executors, but upon con- 
sideration decreed a redemption on payment by the administrator of 
the mortgage money, and also a bond debt not secured by the mortgage. 
Craik v. Clark, 22. 


2. A conveyance absolute upon the face of it, but acknowledged by the 
answer to be subject to a verbal agreement for redemption on repay- 
ment of money, is a mortgage in equity, notwithstanding it be added to 
the verbal agreement that the conveyance shall be absolute in case 
of failure on the very day, or to pay with his own money, or the like, 
or in case of failure to comply with any other condition added to 
render the right of redemption more difficult or doubtful. Anony- 
mous, 26. 


3. Where the plaintiff borrowed of the defendant £25, and gave him a bill 
of sale for a negro, with an endorsement stating that if the £25, with 
interest, should be paid by a certain time the bill of sale should be 
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MORTGAGE—Continued. 
void; but if not paid, with interest, on that day, then the defendant 
should be entitled to the negro and a further bill of sale, and should 
pay £10 more in addition to the £25; and that if the negro should die 
in the meantime the loss should be the plaintiff’s, it was held to be a 
mortgage ; and the slave being once redeemable, was always redeem- 
able. Marshall v. Williams, 405. 


PARTNERS. 


1. One partner may bind the firm by a bond under seal, signed by himself 
in the name of himself and his copartner. Walker v. Dickerson, 23. 


2. One partner cannot bind his copartners by a bond. Anonymous, 99. 


3. When a partnership is dissolved and a receiver appointed, a payment 
of a partnership debt to one of the firm by a debtor, who knew of the 
dissolution and appointment of the receiver, is void, and the surviv- 
ing partner may recover the debt. Manning v. Brickell, 133. 


PAYMENT. 

1. When notes are received by a creditor as a payment, the debtor should 
be credited for them from the receipt, to be applied in the first place 
to the interest and then to the principal as other payments ; otherwise 
when he makes them his own only by delay. North v. Matiett, 151. 


2. A creditor may apply a payment at law, if the debtor fail to do it, to a 
bond or account due from the debtor, at his option. Hamilton v. Ben- 
bury, 385. . 


PERJURY. 

In order to constitute perjury, the oath must be taken in some judicial 
proceeding, and before some person empowered to administer the oath 
assigned. A mere voluntary oath cannot amount to perjury. There- 
fore, a man cannot be indicted for perjury in swearing before a justice 
to his attendance in court as a witness, the clerk only being er 
to administer such oath. 8S. v. Wyatt, 56. 


PLEADING AND PRACTICE. 
1. The objection of the want of an affidavit to a plea in abatement is 
good, but it cannot be taken by a demurrer, but by moving the Court 
not to allow the plea to be received. Corse v. Ledbetter, 15. 


2. When the defendant suffers judgment to go against him by default in 
an action on a promissory note, he cannot give evidence, on the 
inquiry, that the note was without consideration, for the purpose of 
lessening the damages. Anonymous, 34. 


3. When a new trial was granted on a certiorari in a caveat cause the 
case was ordered to the county court for trial, that court only having 
jurisdiction. Henry v. Heritage, 38. 


4. Where a suit was brought in the Superior Court on a bond with a 
penalty, for depreciated money, and the jury found that upon apply- 
ing the scale the sum really due, with interest, was less than £50, 
it was held that under the act of 1778 (1 Rev. Code, ch. 115, sec. 10) 
the plaintiff must be nonsuited. McNeil v. West, 51. 
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PLEADING AND PRACTICE—Continued. 

5. The plea of plene administravit should be received at all times, but 
the Court will not suffer the defendant to gain any improper ad- 
vantage, nor put the other party to any disadvantage, by his pleading 
so late. Sawyer v. Serton, 67. 


6. In an action against several, where some are taken and process has 
run out to a pluries against the others, the plaintiff may declare 
against those who are taken. Anonymous, 70. 


7. Where, after the act of 1786 (1 Rev. Code, ch. 253, sec. 7) fixing the 
jurisdiction of a single justice to £20 and under, a suit was brought 
in the county court, to which the defendant pleaded in chief, and 
the jury found a verdict for less than £20, upon which a nonsuit was 
ordered and the plaintiff appealed, it was held by the Superior Court 
that the cause must be tried de novo, and if the plaintiff by means 
of the accruing of interest or otherwise. obtained a verdict for more 
than £20, he should have judgment; and that the defendant ought to 
have pleaded in the first place that the debt really due to the plaintiff 
was less than £20. Anonymous, 71. 


8. A jury in a civil suit may separate after finding a verdict, and after- 
wards give their verdict. Butis v. Drake, 102. 


9. That a caveat had been tried by thirteen jurors was held good cause 
for a writ of error. Whitehurst v. Davis, 113. 


10. The county court, under the £20 jurisdiction law of 1786 (1 Rev. 
Code, ch. 253, sec. 7), will not order a nonsuit if the sum be reduced 
under £20 by sets-off. Otherwise, if by payments. Anonymous, 115. 


11. Reasons in arrest of judgment cannot be filed without permission of 
the Court, on hearing the reasons. Long v. Baker, 128. 


12. Where two verdicts have been found, against the charge of the judge 
as to the law, a new trial will not be granted if the verdict be accord- 
ing to the equity of the case. Allen v. Jordan, 132. ° 


13. Where it would be a hard case on the defendant if a recovery were 
effected, though according to law, if the jury find a verdict for the 
defendant, the Court will not set it aside. Manning v. Brickell, 133. 


14. A demurrer may be withdrawn when a material fact is necessary to be 
introduced by plea, and the pleadings may be amended. dHostler v. 
Roan, 138. 


15. Where the defendant obtains an order of survey and does not execute 
it, and moves for a continuance of the cause because it is not exe- 
cuted, he should satisfy the Court that it is necessary on the trial. 
Harget v. Foscue, 145. 


16. If a survey be made and a new one moved for, the Court will not order 
it unless the former be shown to be imperfect. Miller v. White, 148. 


17. If the general issue be pleaded to an action on an assigned bond 
brought by the assignee, that puts the plaintiff to prove both the 
execution of the bond and the assignment. —-———— v. Wright, 150. 
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18. 


In the absence of the plaintiff, his attorney or any other person may 
make an affidavit for the continuance of the cause. Wheaton v. 
Cross, 154. 


. Where the law is clearly for one party, the Court will grant a new 


trial, though several juries have found verdicts for the other. Murphy 
v. Guion, 162. 


. After a new trial granted, the Court may, in its discretion, permit the 


pleadings to be amended on both sides. Jb. 


21. If a known agent, residing here, of a person residing abroad, sue a man 


here in the name of his principal, it is well; or if he sue in conse- 
quence of a letter written to him, it is well, also. And a person 
‘arrested in a suit so brought cannot be discharged by habeas corpus, 
Whitmore v. Carr, 181. 


. Where there is a demurrer to a plea, the Court, though about to over- 


rule it, may permit it to be withdrawn and a replication entered. 
Keais v. Shepard, 218. 


3. A new trial may be granted to the same party a second time. Hamilton 


v. Bullock, 224. 


. In the trial of a case not capital, if two of the jury retire without 


permission and without an officer, it shall not vitiate the verdict, if 
it appear from the affidavit of the. jurors that they spoke with no 
one while they were out. S. v. Carstaphen, 238. 


. Where a jury decided that, on a bond, sixteen years raised a presump- 


tion of payment, they are still legally competent to try the same 
question between the same parties on another bond similarly situated. 
Sheppard v. Cook, 238. 


. The Superior Court cannot reverse an erroneous judgment at a sub- 


sequent term, on motion. Devrany v. —————, 239. 


. A cause cannot be continued but upon the affidavit of the party himself. 


Sheppard wv. Cook, 241. 


. In declaring on a note drawn in South Carolina, the declaration should 


state that by the laws of that state such note was negotiable, and 
was endorsed to the assignee who sues; and such averments are 
material and should be proved. Rutledge v. Read, 242. 


. A new trial will be granted on the ground of surprise by an unexpected 


objection, and that though the objection be purely legal. Jb. 


. A count upon the intestate’s promise, and upon that of the administra- 


tor to pay the debt of the intestate, may be joined. Wilkings v. 
Murphey, 282. 


. Where there was a count upon the promise of an intestate, a plea of 


the statute of limitations, a replication that the intestate assumed 
within three years, and the evidence was that the administrator 
assumed within three years, and upon this a verdict for the plaintiff, 
the verdict was set aside, and leave given to the plaintiff to amend 
upon the payment of all costs. /6. 
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32. 


36. 


37. 


41. 


42. 


48. 


If a plaintiff, supposing himself ready, press a trial, and it is found 
on the trial that the testimony be relied on cannot be given in evi- 
dence, as he expected, and he be nonsuited, the allegation of surprise 
shall not prevail to set aside the nonsuit. Murray v. Marsh, 290. 


. It is no ground for a new trial that one of the jurors was not a free- 


holder. 8S. v. Crawford, 298. 


. A new trial will not be granted on the ground of surprise, where 


plaintiff is not permitted to read depositions because of the deponent’s 
being security for costs. Arrington v. Coleman, 300. 


. If the assignee of an unnegotiable paper sue in the name of the payee 


and fail, he shall, upon a rule for the purpose, be asians to pay 
the costs. Ashe v. Smith, 305. 


If there be a demurrer to one plea, and issue upon another, the parties 
must be prepared for trial on the issue, though the demurrer be 
under the direction of the Court. Cunnison v. Hunter, 326. 


Under the plea of non est factum to an action upon a bond, evidence 
cannot be given that the bond was delivered as an escrow. Anony- 
mous, 327. 


If a negro sue the person claiming him as a slave for his freedom, and 
the defendant imprison him, and upon a habeas corpus a strong case 
in favor of the negro is made out, the defendant will be required to 
give security to let him go at liberty to procure testimony. Parker 
v. —, 345. 





. A default will be set aside where the defendant has probable merits 


on his side, and his not making defense arose from mistake. Andrews 
v. Devane, 373. 


. A default will not be set aside where it has been occasioned by the 


forgetfulness of the defendant’s attorney. House v. Bryant, 374. 


If, upon the plea of nul tiel record, the record produced shows a verdict, 
but no judgment regularly entered thereon, the Court will presume, 
according to the loose practice in this State, that there was a judg- 
ment entered pursuant to the verdict, and pronounce that there is 
such a record. Teasdale v. Branton, 377. 

If a plaintiff, after a trial in the county court and an appeal to the 
Superior Court, lose the bond declared on, he may prove its contents 
without amending his declaration. King v. Bryant, 394. 

Where the plaintiff's counsel offered on a trial an attested copy of a bill 
of sale for a slave, without accounting for the absence of the original, 
and was thereupon nonsuited, a new trial was refused, because that 
was not surprise, but negligence. Thompson v. Thompson, 405. 


. Per Curtam: The Attorney-General moved for a continuance, and the 


Court is informed that the defendant has a material witness who has 
removed to the State of Tennessee. If he has the continuance at all, 
it must be upon the condition of his agreeing that the defendant 
shall take the deposition of his witness, and that such deposition 
shall be read on the trial. S. v. —————,, 405. 
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POSSESSION. 
1. The State is in possession without entry in all cases where an indi- 
vidual would be by entry. Blount v. Horniblea, 36. 


2. Whether a conveyance by the trustees of the University is valid, when 
a third person is in possession of the premises, claiming a<iversely, 
quere. Ib. 


3. Whether getting wood upon land to make tar is a possession, quere. 
Moorg, J., and Haywoop, J., differing. Anonymous, 76. 


4. The possession of part of a tract circumscribed by marked lines is a 
possession of the whole tract within these lines. Armour v. White, 87. 


5. A naked possession for seven years, without entry or claim, will bar 
the right of entry of all adverse claimants; and a possession with 
color of title for seven years will give to the defendant in possession 
an absolute right against all others forever. Jb. 


6. The possession which is calculated to give title under the act of limita- 
tions is a possession under color of title, taken by a man himself, his 
servants, slaves, or tenants, and by him or them continued without 
interruption for seven years. Borrets v. Turner, 113. 


7. When a tract of land is, as to part, included in A.’s deed or patent, 
and the same part is also included in B.’s deed or patent, and each 
grantee is settled upon that part of the tract comprised in his deed, 
which is not included in both deeds, the possession of the part in- 
cluded in both deeds is in him whose deed or patent is the oldest; 
but if one of them is actually settled upon such part included in both 
deeds, for seven years together, the possession is his, and the other 
will be barred thereby. Jb. 


PRESUMPTION. 


1. Twenty years raises a presumption of the payment of a bond, but if 
any circumstances can be offered to account for the delay, these may 
hinder the presumption. Quince v. Ross, 180; Ridley v. Thorpe, 343. 


2. Twenty years raises a presumption of payment on a bond. Shepard v. 
Cook, 241. 


8. The lapse of twenty years is presumptive evidence of the payment of 
a bond; but the presumption may be weakened more or less, or totally 
overturned, by circumstances inducing a contrary presumption, or 
accounting for the delay. Gee v. Cumming, 398. 


SET-OFF. 


On a sci. fa, to show cause why a judgment in another court in favor 
of the plaintiff against the defendants should not be set, off against a 
judgment obtained by the defendants against the plaintiff in this 
Court, it was ordered by the Court that the judgment in the other 
court should be deducted from the judgment here as prayed for, and 
that execution only issue for the balance. Noble v. Howard, 14. 
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SLANDER. 

In an action of slander, the defendant may, under the pleas of the general 
issue and justification, prove the defendant’s character to be a bad 
one, in mitigation of damages, but shall not be allowed to prove any 
particular act. Vick v. Whitfield, 222. 


SLAVES. 

1. Under the acts of 1784 and 1792 (1 Rev. Stat., ch. 37, see. 19), an un- 
attested bill of sale for slaves is good as between vendor and vendee. 
Cutlar v. Spillar, 61. 

2. Under the act of 1784 (1 Rev. Stat., ch. 37, sec. 19) a gift of a slave 
to a child, as against a purchaser, must be by a deed registered. 
Latham v. Outen, 66. 

3. In an action to try the plaintiff’s right to freedom, the Court will, upon 
affidavit that the defendant is about to send the plaintiff out of the 
country or adopt some other means to defeat the ends of justice, 
require him to give security for plaintiff's appearance, and in the 
meantime to treat him with humanity. Gober v. Gober, 127. 


TENDER. 
1. A tender of a certificate for timber lying on the bank of the river, and 
there inspected, is not sufficient. Thompson v. Gaylard, 150. 


2. It is not a legal tender to say, “Here I am, ready’; the tenderer must 
have the money ready, also. North v. Mallett, 151. 


TRESPASS. 

In trespass for arresting the plaintiff's negro, brought against a constable 
and others, the constable cannot justify under a warrant without 
producing it, though his assistants may; but if any of the assistants 
did more than was necessary to compel submission to the arrest, as 
by beating the negro after he was arrested, they are trespassers. 
Branch v. Bradley, 53. 


TRESPASS QUARE CLAUSUM FREGIT. 

Constructive possession is sufficient in this State to support the action of 

trespass quare clausum fregit. Kennedy v. Wheatley, 402. 
TROVER. 

1. A recovery in trover vests the property in the defendant; and a bar 
in trover or verdict for the defendant is, in an action on a warranty 
of title, prima facie, and most generally a proof of property in him; 
but it is not conclusive, and may be rebutted by showing that some 
other fact besides the right of the property occasioned the verdict 
for the defendant. Wright v. Walker, 16. 


2. One tenant in common cannot sue another in trover. Moye v. 
————, 186. 
TRUST. 
1. A creation of a trust or a declaration of one may be proved in this 
State by parol evidence, the statute of frauds not being in force 
here. Foy v. Foy, 131. 
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TRUST—Continued. 

2. Where a testator directed his executors to procure the emancipation of 

his slaves, if possible: Held, that they should have performed this 

trust in a reasonable time, and many years having elapsed, the Court 

would presume the emancipation could not be effected, and make the 
executors accountable to the next of kin. Anonymous, 134. 


3. It seems that a trust estate in personalty is as much subject to dis- 
tribution on the death of the owner intestate as a legal estate in 
personalty. Rutherford v. Craik, 262. 


WASTE. 
1. The action of waste will lie in this State, and the county court has 
jurisdiction of it. Ballentine v. Poyner, 110. 


2. A view is requisite only when the Court thinks proper to order it. Jb. 


3. Waste may be defined to be an unnecessary cutting down and dispos- 
ing of timber, or destruction thereof, upon woodlands, where there is 
already sufficient cleared land for the widow to cultivate, and over 
and above what is necessary to be used for fuel, fences, plantation 
utensils, and the like; but as it respects juniper swamp and other 
lands similariy circumstanced, where the making of timber into 
staves and shingles is the only use to be made of the land, then the 
widow or devisee shall not be liable to an action for using such tim- 
ber, according to the ordinary use made of the same in that part of 
the country. Jb. 

4. Waste in this country is not to be defined by the rules of the English 
law in all respects; for cutting timber trees for the purpose of clear- 
ing the land is not waste here, which arises frcm the situation of our 
country. What shall be deemed waste must, in a considerable de- 
gree, be in the discretion of the jury, upon the evidence; if trees be 
cut, not to clear the land, but for sale, it is waste. Ward v. Shep- 
ard, 283. 

5. It is waste to cut down timber for sale, or to make tar out of light- 
wood on the land; but it is not waste to destroy timber in clearing 
the land for cultivation, or to cut it for the purpose of repairing 
buildings, fences, and plantation utensils. Parkins v. Core, 339. 


6. That only is to be considered waste which is substantially an injury to 
the inheritance. Therefore, if the jury, in an action of waste, find 
insignificant damages, judgment shall be arrested. Shepard v. Shep- 
ard, 382. 


WAYS. 

Ways are of two kinds—those which are established by public authority, 
and private ones, which are by grant or prescription, A way which 
has been used as such by a neighborhocd for forty years, when the 
commencement of the usage is known, will not suffice to establish 
it as a way. Bordeaug v. Williamson, 301. 


WIDOW. 
1. The word “stock” in the act of 1796 (1 Rev. Stat., ch. 121, sec. 18) 
giving a year’s allowance to the widow means that which is com- 
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WIDOW—Continued. 
monly denominated stock in the country, namely, animals with which 
the plantations of farmers are usually supplied. Van Norden v. 
Primm, 149. 


2. If the county court allow a year’s provision in money to the widow, 
raised by the perishable estate, and the administrator pay it, he 
shall not be allowed for it in his settlement. /b. 


WILLS. 
1. Probate of wills must be had in the county court of the county where 
the deceased resided. The Superior Court has only an appellate 
jurisdiction in the case of probates. Matter of Gerard’s Will, 2. 


2. When an ambiguity does not appear on the face of a will, but is bred 
by evidence, it may be explained away by evidence. An averment 
may ascertain the subject-matter of a devise, but not add to the 
will or take from it, nor in any wise control its meaning. Hatch v. 
Hatch, 32. 


3. Any circumstance whatever, plainly indicative of the testator’s satis- 
faction with the paper as his will at a particular period, may be 
taken to be a republication from that time, and a codicil is par- 
ticularly so considered. Jb. 


4. On the trial of an issue devisavit vel non, a witness who was dis- 
interested at the time of attestation, but has become interested before 
probate, need not bé offered. Hampton v. Garland, 147. 


5. The caveator of a will may call upon a subscribing witness to disprove 
the testator’s sanity. /b. 


6. If a probate of a will be moved for and refused by the county court, 
an appeal will lie from that determination. Ward v. Vickers, 164. 


7. Where an issue of devisavit vel non had been made up between some 
of the next of kin and the executor, and the issue found against 
the will, a devisee who had not been a party was not permitted to 
come in afterwards and have the issue retried, because our courts of 
probate are courts of record, and what is done by them is conclusive ; 
otherwise of the ecclesiastical courts of England. Jb. 


8. Where an influence has been used in inducing the execution of a will, 
the jury must decide whether it was by fair and reasonabie means, 
or by unfair and fraudulent ones; if the former, they should find 
for the will; but if the latter, against it. Belbeck v. Granberry, 232. 


9. The signing of a will may be proved by proof that testator acknowl- 
edged it, though the name or signature or handwriting was not 
before him, and though the paper lay at a distance on the table. 
And the attestation of witnesses may be at different times, so it be 
in the presence of the testator. Jb. 


10. There ought to be an attestation by two witnesses of every part of a 
will of lands; and, therefore, a will which was attested by one wit- 
ness, and afterwards the date inserted, and then the other witness 
= is not good to pass lands. Rhea v. Norman, 342. 
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WITNESS. 

1. A witness is entitled to have his attendance dues taxed in an execu- 
tion, though a previous execution has omitted them; but in such 
case the executor issues at the expense of the witness. If a year 
and a day has expired, he is entitled to a sci. fa. to show cause why 
he should not have execution, but it must issue in the name of the 
party who had judgment in his favor, and not in the name of the 
witness. Anonymous, 138. 


2. Where a witness, who had been subpoenaed, failed to appear, and 
also refused to give his testimony under a commission issued for 
that purpose, the Court ordered an attachment against him, without 
a rule, but directed that when taken he might be bailed. Baker v. 
Blount, 359. 














